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ABSTRACT

This thesis identifies the case principles and trends
i nvol vi ng past performance issues brought before the Court
of Federal Cainms and the General Accounting Ofice. | t
reviews the background, history, issues and current nethods
of using past performance information in the Departnent of
Def ense acquisition process. It then categorizes and
anal yzes the past performance protest decisions handed down
fromthe Conptroller General fromJuly 1, 2000 to Septenber
30, 2001 as well as the rulings handed down by the Court of
Federal Clains from February 1, 1997 to Septenber 30, 2001.
Following the review and analysis, the interpretations of
the statutory requirenments by the Conptroller General and
the Courts are examned to determne if they allow
acquisition professionals nore or less discretion in
carrying out the tasks required to conduct fair and
reasonabl e procurenents. It also exam nes protest decision
trends to determ ne what changes are needed to mtigate the
ri sk of past performance information clainms and protests.
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. 1 NTRODUCTI ON

A PREFACE
1. Pur pose

This thesis identifies the case principles and trends
i nvol ving past performance issues brought before the Court
of Federal Cdainms and the General Accounting Ofice. | t
reviews the background, history, issues and current nethods
of using past performance information in the Departnent of
Def ense acquisition process. It then categorizes and
anal yzes the past performance protest decisions handed down
fromthe Conptroller General fromJuly 1, 2000 to Septenber
30, 2001 as well as the rulings handed down by the Court of
Federal Cains from February 1, 1997 to Septenber 30, 2001
Following the review and analysis, the interpretations of
the statutory requirenments by the Conptroller General and
the Courts are exanined to deternmine if they allow
acquisition professionals nore or |less discretion in
carrying out the tasks required to conduct fair and
reasonabl e procurenents. It also exanm nes protest decision
trends to determ ne what changes are needed to nitigate the
ri sk of past performance information clainms and protests.

2. Benefits of Research

This thesis is intended to primarily benefit the
Department of Defense contracting activities, in regards to
usi ng past per f or mance i nformation in best val ue
sel ecti ons. The critical review of the Conptroller
General’s decisions and the Court of Federal d ains’
rulings wll provide acquisition personnel wth |essons

learned to assist them in effectively incorporating past

1



per f or mance into their acqui sition and contracting
processes.
B. RESEARCH OBJECTI VE

The primary objective of this research is to determ ne
if there are any key case principles that wll assist
Department of Defense acquisition professionals to nore
effectively incorporate the use of past performance
information into the source selection process.

C. RESEARCH QUESTI ONS
1. Pri mary Research Question

What are the key case principles and trends involving
past performance issues brought before the Court of Federal
Clains and the GCeneral Accounting Ofice (GAO, and how
m ght this information be used to inprove the Departnent of
Def ense’ s Acqui sition Process?

2. Secondary Research Questions

* What is the background and history of using past

per formance in DoD procurenent?

 Wiat are the <current nethods of using past

performance information in DoD procurenent?

e Have the interpretations of the statutory
requirenents by the Conptroller GCeneral and the
Court of Federal Clainms allowed acquisition
professionals nore or |ess discretion in making
responsibility determnations and best value

deci si ons?

* Under what circunstances is an offeror likely to
file suit over the wuse of past performance
information in the Court of Federal C ains?

2



» What changes are needed to mtigate the risk of
past performance information clains and protests?
D. SCOPE

e The scope of this thesis will include:

 Areview of the history and regul ati ons regarding
the evolution of Past Performance |nformation
(PPl') in DoD Procurenent.

e An examnation of the current nethods of wusing
PPl in DoD Procurenent.

* An in-depth analysis of the decisions nmade by the
Comptroller General and the Court of Federal
Claims with regard to protests and clains

i nvol ving PPl issues.

e An exam nation of how a neutral past perfornance
rating affects an offeror in a best-value

procurenent .

* An analysis of the circunstances in which an
offeror is likely to file suit in the Court of
Federal d ai ns.

 An analysis of changes that are needed to
mtigate the risk of past perfornmance clains and
pr ot ests.
E. METHODCOL OGY

e The research for this thesis will consist of the
foll ow ng steps:

e Conplete a conprehensive literature search of

books, nmagazi nes, articl es, CD- ROM  syst ens,



Government reports and Internet based materials

and other library information resources.

e Conduct a search of the CGeneral Accounting Ofice
dat abase for protest cases that involved past
performance as an elenent of the protest filed
since July 1, 2000.

e Conduct a search of the United States Court of
Federal d ains database for cases that involved

past performance as an el enment of the claim

e ldentify trends or key elenments that wll allow
the cases to be categorized and anal yzed.
F. ASSUMPTI ONS AND LI M TATI ONS

This thesis will be Ilimted to protests that involve
past performance as an elenent of the protest that have
occurred from July 1, 2000 to Septenber 30, 2001. It will
be limted to clainms that involve past perfornmance as an
el enent of the protest that have occurred from February 1,
1997 to Septenmber 31, 2001. The prinmary assunption in this
study is that the reader is famliar with the basic Federal
acqui sition contracting process.

G DEFI NI TI ONS
1. Best Val ue

The term “best value” procurenment does not
have an agreed definition, and is often used
i nterchangeably with the term “greatest value”.
For the purposes of this thesis the term “best
value” wll refer to conpetitive, negotiated
procurenents in which DoD reserves the right to
sel ect the nobst advantageous offer by evaluating
and conparing factors in addition to cost or
price. A Dbest wvalue procurenent enables the
Departnment of Defense to purchase technica
superiority even if it neans paying a premum

4



pri ce. A “premiuni price is the difference
between the price of the |owest priced proposa
and the one, which DoD believes, offers the best
val ue. [Ref. 10:2.101]

2. Claim

A “claim neans a witten demand or witten
assertion by one of the contracting parties
seeking, as a matter of right, the paynent of
nmoney in a sum certain, the adjustnment or
interpretation of contract terns, or other relief
arising under or relating to the contract. A
claim arising under a contract, unlike a claim
relating to that contract, is a claimthat can be
resol ved under a contract clause that provides
for the relief sought by the claimant. [Ref.
10: 33. 201]

3. Caimfor Relief

A “claim for relief” within the context of
the Court of Federal Cains is a pleading which
sets forth a claim for relief, whether an
original claim counter claim or third-party
claim shall contain (1) a short and plain
statenent of the grounds upon which the court’s
jurisdiction depends, wunless the court already
has jurisdiction and the claim needs no new
grounds of jurisdiction to support it, (2) a
short and plain statenent of the claim show ng
that the pleader is entitled to relief, and (3) a
demand for judgnment for the relief to which the
pl eader is entitled. [Ref.39:Rule 8]

4. Interested Party

An  “interested party” for the purposes of filing
a protest neans an actual or prospective offeror
whose direct economic interest would be affected
by the award of a contract or by the failure to
award a contract. [Ref. 10:33.101]

5. De Fact o Debar nent

A “de facto debarnment” occurs during source
selection if past performance information is used

5



to automatically exclude a conpany from the
source sel ection process.

6. Neut ral Past Performance | nformation

Oferors with no relevant past perfornmance
information are given a neutral rating in the
area of past performance during source selection
eval uations. The offeror is treated as an unknown
performance risk, having no positive or negative
eval uation significance. [Ref. 1:p.11]

7. Past Perf or mance

Past performance information is relevant
information regarding a contractor's actions
under previously awarded contracts. It includes
t he contractor's record of conform ng to
speci fications and to st andar ds of good
wor krmanshi p; t he contractor's record of
cont ai ni ng and forecasting costs on any
previously perforned cost reinbursable contracts;
the contractor's adherence to contract schedul es,

i ncl udi ng t he adm ni strative aspects of
per f or mance; t he contractor's hi story for
reasonabl e and cooperative behavi or and
conmi t ment to cust omer sati sfaction; and

generally, the contractor's business-like concern
for the interest of the custoner. [Ref. 32]

8. Pr ot est

A “protest” neans a witten objection by an
interested party to any of the followng: (1) a
solicitation or other request by an agency for
offers for a contract for the procurenent of
property or services, (2) the cancellation of the
solicitation or other request, (3) an award or

proposed award of the contract, and (4) a
termnation or cancellation of an award of the
contract, if the witten objection contains an

allegation that the termnation or cancellation
is based in whole or in part on inproprieties
concerning the award of the contract. [Ref 10:
33.101]



8. Responsi bl e Contract or

To be determ ned responsible, a prospective
contractor nust (a) have adequate financial
resources to performthe contract, or the ability
to obtain them (b) be able to conply with the
required or proposed delivery or performance
schedul e, taking into consideration all existing
comerci al and Governnental business comm tnents;
(c) have a satisfactory performance record. A
prospective contractor shall not be determ ned
responsible or non-responsible solely on the
basis of a lack of relevant performance history;
(d) have a satisfactory record of integrity and
busi ness ethics including satisfactory conpliance
with the law including tax l|aws, |abor and
enpl oynent laws, environnmental |aws, antitrust
| aws, and consuner protection laws; (e) have a
satisfactory record of integrity and business
ethics; (f) have the necessary organization
experience, accounting and operational controls,
and technical skills, or the ability to obtain
t hem (9) have t he necessary producti on,
construction, and t echni cal equi pnent and
facilities, or the ability to obtain them and
(h) be otherwwse qualified and eligible to
receive an award under applicable laws and
regul ations. [Ref. 10:9.104-1]

H. ORGANI ZATI ON OF THE THESI S

Following this introductory chapter, Chapt er |1
provides a brief background on the evolution of statutory
requi renents and procurenent policies with respect to the
use of past performance information. It discusses the
application of past performance information in Departnent
of Defense procurenents, including current processes and
pr ocedur es. Finally, it provides a review of past
performance issues that have been addressed throughout the

policy evol ution.



Chapter Il1l provides a brief description of the
pr ot est process and addresses protests where past
performance was an elenent of the protest. The protests
are broken down into sustained and denied categories and

case principles are identified.

Chapter 1V provides a brief description of the clains’
process and reviews those clains where past perfornmance was
an elenent of the claim The clains are broken down into
upheld and dism ssed categories and case principles are
i dentified.

Chapter V docunments comon elenents between the
Conptroller General’s decisions and the rulings handed down
by the Court of Federal « ains. Next, the GAO s protest
decisions and the Courts’ interpretations of the statutory
requirenents are analyzed in terns of current procurenent
policies to determine if acquisition professionals are
allowed nore or less discretion in making responsibility
determ nations and best value decisions. This chapter also

exam nes circunstances |likely to draw a protest or claim

Chapter Vi provi des concl usi ons, reconmendat i ons,
answers to the research questions and includes suggested
areas of further research



1.  BACKGROUND

A PURPOSE

The purpose of collecting past performance information
(PPI) is to evaluate a contractor’s history of performance
to determine the degree of risk associated with contract
per f or mance. The collection and use of past performance
i nformation noti vat es contractors to i nprove their
performance because of the potential use of t hat
information in future source selections. PPl is useful as
a means of communi cation, providing feedback and additi onal
performance incentives for ongoing contracts. Acqui sition
reform efforts have |led the Departnent of Defense (DoD) to
inplenment initiatives and policies that have placed a
greater enphasis on the use of contractor past performance
information in source selection evaluations. As DoD
budget s have continued to shrink, it has becone
increasingly inportant for acquisition personnel to select
t hose sources that represent the best value for the DoD

To acconplish this, the Federal Acquisition Regulation
(FAR) allows acquisition professionals to make trade-offs
between cost or price, past performance and technical
ratings. Contracting officials are given a significant
anount of flexibility in how they eval uate past perfornmance
information, and thus it is one of the nobst subjective
decisions in the source selection process. The relative
i nportance of past performance varies depending on the type
of acquisition and the amount of performance risk that is
i nvol ved. Wen two or nore offerors are rated the sanme in

the source selection process, based on an evaluation of

9



bot h cost and t echni cal nerits, past per f or mance

information becomes the discrimnating factor in the
sel ection. DoD acquisition professionals wll always
choose the offeror whom they believe will be successful in

performng the requirenment and past performance nmay be a
good indicator of future success.
B. EVOLUTI ON OF PAST PERFORMANCE REQUI REMENTS

The Conpetition in Contracting Act (CICA) of 1984 was
the first law to advocate the use of past performance
information in the source selection process. The law did
not specifically identify past performance information in
the text of the Act but it did state:

An executive agency in conducting a procurenent
for property or services shall obtain full and
open conpetition through the use of conpetitive
procedures in accordance with the requirenents of
this title and t he Feder al Acqui sition
Regul ation. [Ref. 6]

The conpetitive procedures referred to in the Act included
pronoting conpetition to the maxi num extent possible by
using factors other than just cost. One of the other
factors to be considered was past performance infornmation.

In 1986, President Reagan’s Blue R bbon Comm ssion,
the Packard Comm ssion, on Defense Managenent recomended
that the defense industry take action to elimnate
inefficiencies and inproper practices in the acquisition
process. It included a recomendation that I|aw and
regul ations include increased use of comercial style
conpetition, enphasizing quality and past performance as
well as price. The actual wuse of PPl in the source

sel ection process took several years to develop wthin DoD
10



This delay caused DoD to spend nobney on contractors wth
poor performance records. A 1993 Ceneral Accounting Ofice
(GAO) report noted:

The GCeneral Services Administration’s failure to

consider past performance on 285 contracts it
awarded between 1988 and 1991 caused it to

unnecessarily spend nmore than $1 billion on
contractors with poor performance records. [Ref.
7:p. 6-9]

The use of past performance information was witten
into policy that same year. The Ofice of Federa
Procurenent Policy (OFPP) issued policy Letter 92-5, which
for the first tinme specifically addressed past performance
information in the source selection process. In this
letter, OFPP recognized the inportance of past performance
information and acknow edged that several agencies had
al ready successfully established policies and procedures
for collecting, recording and wusing past performance
information as a tool to aid in the source selection
process and to inprove contractor performance. The letter
set specific policy mandating the foll ow ng requirenents:

* Al new contracts exceeding $100,000 would have
past performance evaluations conpleted on them

Evaluations would be nade during contract

performance and at the conpletion of t he
contract.

* In accordance with FAR Part 9.1, past performance
woul d be used in maki ng responsibility
determ nations in both sealed bid and conpetitive
negoti ati ons.

e In conpetitive negotiations that were expected to
exceed $100,000, past performance would be used
as an evaluation factor.

11



* Newy established firms would be allowed to
conpete for contracts even though they lack a
hi story of past perfornance.

The OFPP Policy Letter 92-5 was incorporated into the
FAR within 210 days and nade the use of past perfornmance
information a standard policy. Before the FAR Council
i ncor por at ed t he changes, t he Feder al Acqui sition
Streamining Act (FASA) was passed making the OFPP policy
requirenents into |aw The FAR Council released Federa
Acquisition Crcular (FAC) 90-26 that becane effective on
May 30, 1995, mandating the use of past performance as an
evaluation factor for all solicitations wth an estinmated

val ue of:
 $1,000,000 issued on or after July 1, 1995
 $500, 000 issued on or after July, 1997

e $100, 000 issued on or after January 1, 1999

The Federal Acquisition Reform Act of 1996 (Citation)
i ncorporated past performance requirenments into its many
pages as well. After the issuance of OFPP 92-5 and the
statutes that followed, past performance information was
incorporated into the policies, prograns and acquisition
procedural rmanuals throughout the Departnent of Defense.
In February of 1997 both the DoD and the Departnent of the
Navy  (DoN) established their own  Past Per f or mance
Integrated Product Teans (IPTs) to develop a wuniform
nmet hodol ogy for the collection and use of past performance

i nf or mati on.

In Novenber of 1997, The Honorable Jaccques S.
Gansler, Under Secretary of Defense for Acquisition

12



Technol ogy and Logistics wote a Menorandum concerning the
collection of past performance information in the
Department of Defense. The nenorandum mandated that all
Servi ces begin collecting past perfornmance report cards and
to use this performance information in source selection for
future contracts effective February 1, 1998. It outlined
how the DoD |IPT, chartered earlier in the year, had
developed a solid plan to reach the objectives of
devel opi ng a uni form managenent approach for the collection
of past perfornmance information. The policy contained in
the attachnment to the nmenorandum was a refinenent of the
current policies in the FAR Parts 15, 19 and 42.

In July 2000, the Departnent of Defense |aunched the
Past Performance Automated Information System (PPAIS). The
primary purpose of PPAIS was to take each of the Contractor
Performance Assessnent Rating databases that were created
by each of the Services within DoD and put them in one
| ocation. This single database was designed to give source
selection officials the ability to enter one site to
retrieve report card information on the performance of DoD
contractors.
C. CURRENT APPLI CATI ON OF PPl | N DOD PROCUREMENT

In May 2001, The Ofice of the Under Secretary of

Defense For Acquisition Reform released A CGuide to

Collection and Use of Past Performance Infornmation. [Ref.

1] The guide was designed for wuse by the both the
acquisition workforce in the Departnent of Defense and
i ndustry. It explained best practices for the use of past
performance information during the periods of source
sel ecti on, ongoi ng per f or mance, and col | ection of
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i nformation. The following is a list of the guide s 10
nost inportant tips on working wth past perfornmance

i nfornmati on.

* FAR rules apply to all past per f or mance
i nformation, however and whenever collected.
This includes ensuring that contractors have the
opportunity to comment on adverse PPl on report
cards as well as other PPl gathered under |ess
formal collection nethods.

e PPl is “For Oficial Use Only” and *“Source
Sel ection Sensitive Informati on” and should be so
mar ked.

 The performance assessnment process continues
t hrough contract performance assessnents of award
fee and past perfornance.

e The narrative is the nost critical aspect of PPl
assessnent.

» Performance assessnents are the responsibility of
t he progran project/contracting team considering
the customer’s input; no single office or
organi zation should independently deternmne a
per f ormance assessnent.

e Performance assessnents should be devel oped
t hroughout the period of contract performance,
and not held to the end of the performance
peri od.

 Use and evaluation of PPl for a specific
acquisition should be tailored to fit the needs
of each acquisition and clearly articulated in
the solicitation.

» Source selection officials should use the nost
relevant, recent PPl available in making the
source selection decisions. They nust consider
updated information provided by the contractor

14



regardi ng rel evant PPl .

» Personnel collecting PPl for use in a particular
source selection should consider whether the data
received conmes from reputable and reliable
sour ces.

* The Governnent should share all relevant PPl wth
contractors as part of the past performance
eval uation during the source selection process,
and must share adverse PPl on which contractors
have not had the opportunity to comrent.

The PPl guide goes into great detail breaking down the
tips and explaining the different conponents of past
performance information that should be considered wthin
the context of each tip. It also provides answers to
common questions, key definitions, and references, and
offers exanples of how to obtain, weigh and rate past
per formance dat a. Past performance should be of equal
weight wth other non-cost criteria in a trade-off
eval uati on process. Rating areas for past performance are
quality, tineliness, cost control, business relations,
custonmer satisfaction, and key personnel. Wil e each of
the Services has developed its own automated solution, the
only mandatory requirenment is the assignnent of one of five
ratings of contract per f or mance: excepti onal (5) -
significantly exceeds requirenents; very good (4)-neets al
and exceeds some requirenments; satisfactory (3)-neets all
requi renents; marginal (2)-does not neet sone requirenents;
and unsatisfactory (1)-does not neet requirenments and
recovery in terns of cost and schedule is unlikely. Table
2.1 is a list of DoD PPAI'S devel oped by the researcher from

information at PPAIS website that is admnistered by the
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Naval Sea Logistics Center Detachnent Portsnouth. [Ref. 38]
The PPl guide also contains pertinent GAO rulings, specific
busi ness sect or i nformation, reporting t hreshol ds,
reviewing official requirenments, perfornance assessnent

el enents and a di scussion of PPl collection techniques.

Agency Syst em Nonencl at ure Poi nt s of Phone Nunber
Cont act
Nat i onal Cont r act or Ms. Jo Ann 301-496- 1783
Institute Per f or mance System W ngar d
of Health
Ar ny Past Performance Bar bar a 703- 681- 9158
I nformation Vat her
Managenment System
( PPI M5)
Ar chi t ect - Engi neer Donna Snmi gel 202-761- 0336
Contract
Adm ni stration
Support Syst em( ACASS)
Construction Marilyn 503- 808- 4590
Contractor Apprai sal Nedel
Support Syst em( CCASS)
Navy Product Data John Def orge 603- 431- 9460
Reporting and
Eval uati on Program
( PDREP)
Cont r act or Wendell Smith | 603-431-9460
Per f or mance
Assessnment Reporting
Syst em ( CPARS)
Air Force CPARS Ms. Lois Todd |937-257-4657
Def ense Aut omat ed Best Val ue Mel ody 703-767- 1362
Logi stics Syst em ( ABVS) Readdon
Agency
Def ense Contract or Past Mary Jenki ns 703-681- 1673

I nf ormati on

Per f or mance

Syst ens Eval uati on Tool kit
Agency
Tabl e 2.1 Autonmated Past Perfornmance | nformation
Syst ens
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D. PAST PERFORVANCE | NFORVATI ON | SSUES

Many of the issues debated prior to the passage of the
FASA in 1994 are still debated today. The use of past
performance was criticized by the defense industry as being
too subjective of a criterion for determning the award of
contracts. | ndustry pushed for FASA to include an
adm nistrative process to challenge derogatory past
performance information and to establish nmandatory and
uniformcriteria. They also wanted a fixed period of tine
that past performance information could be retained and
used in source selections. Despite such recommendati ons,
Congress did not provide agencies with specific guidance
for considering past performance information. | nst ead,
FASA sinply designated past performance information as a
factor in source selection process by stating:

Past contract performance of an offeror is one of

the relevant factors that a contracting official

of an executive agency should consider in

awarding a contract. It is appropriate for a

contracting official to consider past perfornmance

of an offeror as an indicator of the |I|ikelihood

that the offeror wll successfully perform a

contract to be awarded by that official. [Ref.
11: Sec 1091]

The Ofice of Federal Procurenent Policy established
policies for evaluating past performance information
automating the collection of the information, and limting
the period that past performance information would be
mai nt ai ned. OFPP instituted the changes by publishing
Federal Acquisition G rcular 90-26. The proposed changes
were published in the Federal Register to allow public
comment prior to finalization. A public neeting was

advertised and held in the White House Conference Center on
17



May 6, 1994. Persons and organizations were invited to
present ideas or suggestions on how past perfornmance
information could be used in the source selection process.
Representatives from both Governnent agencies and industry
attended the public neeting to voice their support or
concerns about the use of past performance infornmation.
The following paragraph summarize sonme of the key
argunents, both for and agai nst the use of past performance
information, that were discussed in the mnutes of the

public hearing. [Ref. 36]

Proponents of wusing past performance information as a
source selection evaluation criterion clainmed the benefits
included an inproved evaluation process, risk mtigation,
emul ation of best commercial practices, and stronger
working relationships wth the industrial base. They
believed the first benefit of using past performance
information in source selection was its potential for
i nproving the evaluation process. This was based on the
prem se that historical behavior was an effective predictor
of future behavior and that it allowed source selection
panels to favor quality suppliers, which |leads to a greater
probability of satisfying custoner requirenents. They also
argued the process could be inproved by elimnating sone of
the subjectivity that 1is inherent in the evaluation
process, such as tendencies to favor attractive proposals.
Assessing past perfornmance is one nmeans of awarding

contracts to good performers vice good proposal witers.

A second proposed benefit was that the use past
performance information evaluations could be an effective

risk-mtigating tool. Wiile it would require additional
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costs to manage PPI, favoring contractors with a higher
probability of good performance would help mtigate the
ri sks associated with performance. They argued that this
mtigation of risk would reduce life cycle costs through

inmproved reliability and supportability.

Finally, the wuse of past performance in source
selection is common in the comrercial sector and consistent
with the trend toward long-term supplier relationships.
Cor porations custonmarily award foll ow on business to proven
performers. The investnment comunity uses past perfornmance
as an indicator of future results and returns, and rates
busi nesses accordingly. Using past performance is an
exanple of a best commercial practice, which DoD seeks to
enul at e.

There were many concerns within the defense industry
about the application of past performance information in
the selection process. Those attending the public neeting
submtted nore than 35 coments, and the followng |ist

summari zes nost of their specific concerns:

* No standard nethod for maintaining past perfornmance

dat a.
* New contractors would not be able to conpete.

e One bad performance assessnent may have the sane

ef fect as debar nent.

e Criteria wused in perfornmance assessnments are too

subj ecti ve.
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e Contracting officers could use perfornmance assessnents
as a way to censure contractors who file disputes or
pr ot ests.

First, industry argued that past performance m ght not
be indicative of future acconplishnments or effective

nmeasures of future performance. Al t hough a conpany m ght
perform well by delivering exactly what a contract
requires, it may nonetheless receive poor marks on a
cust oner sati sfaction survey. Contractors expressed

concern that one negative report could limt a conpany’s
conpetitive standing and could effectively becone a de
facto debarnent. There was the <concern that a poor

performance evaluation on a single contract mght be used
repeatedly to deny an offeror contract awards. Mor eover,
in cases where past perfornmance was negative, the offeror
m ght be highly notivated to inprove its track record by
incorporating lessons learned in their current operation
but be wunable to get future awards to do so. | ndustry
feared that instead of indicating future successes or
failures, the past performance evaluation mght turn into a
subj ective tool for agencies to use arbitrarily in
sel ecting business partners. Because of these concerns,
conpanies mght refrain from applying for contracts,

t her eby decreasing conpetition and increasing costs to DoD.

Secondly, industry believed it would be inpossible to
create a feasible standardi zed approach for the collection
and use of past performance information due to the vol une
and variety of the procurenment actions wthin DoD. They
argued that legal requirenents to evaluate PPl would

increase the admnistrative burden on the contracting
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officer and lead to increased requirenments for manning
resour ces. They believed the process would increase costs
of data collection, maintenance and verification for both
DoD and prospective offerors, resulting in higher award and

proposal devel opnent costs.

A third area of concern was that the increased weight
of evaluating past performance in source selection would
serve as a barrier to entry, keeping new and small firns
out of the Federal nmarket. According to the rules, a new
contractor or any contractor wthout past performance was
rated neutrally with respect to past perfornmance. That
rule had the potential to put a new contractor at a
di sadvant age when conpeting against old contractors wth
past performance even if the old contractors’ performance
was only satisfactory. This would result in a decrease in
conpetition and could serve to increase the cost of goods
and services for the Departnent of Defense. There was al so
concern from the commercial sector that the use of past
performance information unfairly favored the incunbent. An
Association of Proposal Managenent Professionals (APMP)
position paper stated:

We, in industry, are concerned that the result of

t he past performance enphasis will be eval uations

that favor the incunbent contractor. VWiile the

FASA rule states that simlar experience in any

agency or comrercial entity is acceptable and

that the lack of experience is to be a neutra

eval uation point, actual practice is resulting in

hi gher scores for the incunbent and no biddi ng by

qualified conpanies who are concerned about past

per f ormance eval uati on. In fact, in several

recent procurenents, t he st at ed gener al

eval uation criteria in Sections L and M and the

eval uation sub-factors appeared to favor the
i ncunbent  contractor. The past performance
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neasures appeared to be tied specifically to
experience that could only be possessed by the
i ncunbent and its enployees. VWiile this issue
was addressed through questions, no clarification
was provided, nor were any changes nmade to the
eval uation factors. The award was subsequently
made to the incunbent. [Ref. 35]

A forth area of concern was the subjectivity of past
performance rating areas. A fear anobng contractors was
that contracting officers and program nanagers m ght use
the new rules to penalize them for protests by giving them

a poor performance eval uati on.

The characterization of an offeror’s past
performance is frequently controversial. The
genesis of an offeror’s problens with perfornmance
of a particular contract mght be due to its own
inefficiency or in the manner of admnistration
by the Governnent. Should an offeror becone
enbroiled in a good faith contract performance
di spute, the collateral effects of that m ght now
reach well beyond the contract at issue. Shoul d
t hose parti cul ar Gover nent contract
adm ni strators choose to characterize t he
contractor as a poor or even nedi ocre performance
risk, the contractor may be significantly
inpaired in its ability to obtain additional
Government work, even if it offers a clearly
superior technical pr oposal at an otherw se
conpetitively advantageous price. [Ref. 13:p.42]

E. SUMVARY

The FAR requires the <collection and use of past
performance information in the source selection process,
and the latest @ide to Collection and Use of Past

Performance Information goes to great lengths to nmake the

process as fair as possible. The purpose of collecting and

usi ng past performance information in the source selection

process is a valid one, as are the concerns presented by
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t he def ense i ndustry and t he comer ci al sect or.
Unfortunately, FASA did not provide an adnmnistrative
process to chal | enge der ogat ory past per f or mance
information or establish nmandatory and uniform criteria.
Nor did it set a fixed period of tine that past perfornmance
information could be retained and used in source selections
as desired by the commercial sector. However, the concerns
expressed by industry were considered during the drafting
of the Federal Acquisition GCircular 90-26,which included
specific guidance on the use of past per f or mance
information as a criterion for source selection as well as
the schedule for inplenentation. It also |imted the tine
past performance information could be retained to a three-
year peri od. This provision was included to alleviate
fears in the comercial sector that a contractor would
never be able to overcone a bad performance rating.

The next chapter will ook at the protest process and
how the Conptroller General has dealt wth recent past
performance protests. It will also provide a list of the
remedies available to the Conptroller General and a
breakdown of sone of the comon grounds for protests.
Finally, it wll identify <case principles from both
sust ai ned and deni ed past performance protests.
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L1, PAST PERFORMANCE PROTESTS

A | NTRODUCTI ON

This chapter begins wth an overview of the GAO
Conmptrol l er General protest process. It then exam nes
protests that were filed fromJuly 1, 2000 to Septenber 30,
2001 where past performance was an element of the protest.
The protests are then broken down into sustained and denied
categories and the case principles are identified.

B. THE PROTEST PROCESS

The followng is an explanation of the protest process
as set forth in t he CGener al Account i ng Ofice,
Admi nistrative Practice and Pr ocedur e, Bi d Pr ot est
Regul ati ons, Governnment Contracts 4CFR Part 21, effective
date August 8, 1996. [Ref. 12]

The process begins when an interested party files a
witten protest with the General Accounting Ofice no |ater
than 10 days after the basis for the protest is known or
should have been known. A protest challenging a
pr ocur enent conducted on the basis of conpetitive
proposal s, where a debriefing has been requested, shall be
filed not later that 10 days after the date on which the
debriefing is held.

An interested party may protest a solicitation
for a contract for the procurenent of property or

servi ces; t he cancel | ati on of such a
solicitation; an award or proposed award of a
contract; and the termnation of a contract, if

the protest alleges that the termnation was
based on inproprieties in the award of the
contract. [Ref. 12:p.2]
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The protest nust include:

e The nane, address and telephone nunber of the
protester,

* Be signed by the protester or its representative,

e ldentify t he contracting agency and t he
solicitation nunber and/or contract nunber,

e Set forth a detailed statenent of the |egal and
factual grounds of protest including copies of
rel evant docunents,

 Set forth all information establishing that the
protester is an interested party for the purpose
of filing a protest,

e Set forth all information establishing the
tinmeliness of the protest,

e Specifically request a ruling by the Conptroller
General of the United States, and

« State the formof relief requested.

The protester is required to notify the Contracting
Oficer wwthin one calendar day of filing with the GAQ
The GAO is required to notify the agency within one day as
wel | . Once the Contracting Oficer is notified of a
protest, he is required to notify other interested parties,
including the otherw se successful awardee wthin three
days. The procurenment action is automatically suspended
when a protest is received. |If a protestor fails to notify

the Contracting Oficer, the GAO can dism ss the protest.

If the protest is not dismssed due to procedural or

substantive defects it becones a nerit protest. The
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contracting agency is required to file a report on the
protest with GAO within 30 days. The report includes the
contracting officer’s statement of the relevant facts, a
best estimate of the contract value, a nenorandum of | aw,
and a list of all relevant docunents. A copy of the report
must be provided to the protestor as well. The protestor
is then given 10 days to file comments on the agency’s
report. The protestor can file conmments on the report or
request that the case be decided on the existing record

The GAO has 100 cal endar days to nake a decision from the
time a protest is filed. Protests may be denied or
sust ai ned. |f sustained, the Conptroller General can
recommend that the contracting agency inplenent any
conbination of the followng renedies as stipulated in the
Code of Federal Regulations. [Ref. 12:p.9]

* Refrain from exercising options under t he
contract;

e Termnate the contract;
e Re-conpete the contract;
e |ssue a new solicitation

e Anward a contract consistent wth statute and
regul ation; or

e Such other recomendations that GAO deternines
necessary to pronote conpliance.

The Def ense  Acqui sition University’'s Gover nient
Contract Law Course Text listed the following as sone of

the nore comon grounds for a protest. [Ref. 7]
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| mproper Agency eval uati on: Where a procuring
agency, having announced the award criteria for a

procurenent, fails to follow that «criteria.
Exanples include when an agency relaxed the
announced criteria; i nposed addi ti onal
unannounced criteria, and/or failed to follow
existing criteria. Anot her exanple is when an

agency conducted an inproper cost to technical
trade-off analysis in a negotiated procurenent.
Were the agency has done an inproper analysis, a
protest may be brought before the GAQ

Lack of Meani ngful Discussions: In a negoti ated
procur enent, Feder al agenci es nmust hol d
di scussi ons with al | of ferors wi thin t he

conpetitive range. During these discussions, the
agency nust point out to the offeror deficiencies
and weaknesses in its proposal. The agency nust
tell the offeror where its proposal can be
i mproved upon. \Wiere the discussions are general
in nature, the offeror may file a protest wth
the GAO <claimng that discussions were not
“meani ngful” with the agency.

Defects in the Solicitation: Def ect s apparent on
the face of the solicitation nmay be brought
before the GAO for a decision on whether or not
the solicitation was defective. Exanpl es of
solicitation defects i ncl ude I nstances of
anbiguities in the requirenments solicited, where
a brand nanme has been solicited wthout a
statement that a product of equal functionality
wll also be acceptable, and/or the requirenents
of the solicitation are overly restrictive such
that conpetition is dimnished.

Cancel lation of a Solicitation: A protest nmay be
brought where, after bids have been opened or
of fers accept ed, t he agency cancel s t he
procurenent and the cancellation is not supported
by a rational basis.

| mproper Exclusion from the Conpetitive Range:
The GAO wll closely scrutinize protested
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procurenents where only one conpetitor has been
determined to fall within the conpetitive range
Al t hough the determ nation of a conpetitive range
is one primarily within the discretion of the
agency, the GAO wll closely scrutinize the
selection of only one conpetitor as falling
within the conpetitive range to ensure that the
procurenent is being conducted fairly and w thout
agency bi as.

Cost Realism Contracting officers are required
to perform a cost analysis when cost or pricing
data is required. Wien that analysis is done in
a mechanical manner with little or no independent
anal ysis, GAO will review the cost analysis and
determne its appropriateness.

Changes/ Changed Conditi ons: Many tines an agency
Wil issue changes to an already published
solicitation due to changing Governnent needs.
These changes can include nodifying the scope of

work to canceling the procurenent in its
entirety. The GAO |ooks for evidence of a
“cardinal change,” one that inproperly exceeds
the scope of the procurenent. If a change to a
solicitation is one that could have Dbeen
reasonably anticipated by offerors, then the GAO
normally will uphold the change as valid; but if

the change is one which could not have been
anticipated, then the GAO may recommend that the
procurenent be cancel ed and re-bid.

Bias or Bad Faith on the Part of the Agency:
Protests brought on the basis of agency bias or
bad faith, require evidence of specific and
mal i ci ous intent. The GAO will not accept as
evidence of bias or bad faith unsupported
al | egati ons by a pr ot est er who may be
di sappointed in the results of a particular
procur enent . Wi | e many protesters have
conpl ai ned about agency bias, few have had their
protests sustained on those grounds.
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Once a GAO protest decision is nade, the procurenent
action is no |onger suspended, freeing the affected Federal
agency to accept or reject the GAO s non-binding advisory
recommendat i on. Any decision offered nmay also include a
recommendation that the agency reinburse the protesting
contractor for its ~costs of consultants and expert
Wi t nesses. Wiile nost GAO recommendations are foll owed,
the GAO does not have the authority to force its decisions
upon agenci es of the Executive Branch. The GAO reports all
i nstances of non-conpliance to Congress in an annual
report.

C. SUSTAI NED PROTEST BREAKOUT

From July 2000 through Septenber 2001, there were 256
merit protests decided by the GAO O those 256 protests,
a total of 50 or 19.5% listed past performance as an
el enent of the protest. O the 50 protests that |isted
past performance as an elenent of the protest, the GAO
sustained only three. Two of the sustained protests
occurred in Fiscal Year 2000 and one occurred in Fiscal
Year 2001. The data presented in Table 3.1 were devel oped
by the researcher from information obtained from the
Comptroller Ceneral’s Ofice and a conprehensive review of
the protests involving past per f or mance. Pr ot est
information for vyears 1997 through 1999 was taken from
historical data presented in Mark F. Walkner’s thesis: A

Model for the Effective Integration of Past Perfornmance

Information Into Organi zational Acquisition and Contracting

Processes [Ref. 34:p.36] An in-depth analysis of the data

will be conducted in Chapter V.
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GAO s Bid Protest Statistics (Fiscal Years)
1997 1998 1999 2000 2001
Merit Protests 501 406 347 306 226
(Sustained &
Deni ed)
Protests 61 63 74 63 61
Sust ai ned
Sust ai nnent 12% 16% 21% 20. 6% 27%
Rate (%
Past Performance Statistics (Fiscal Years)
1997 1998 1999 2000 2001
Past
Per f or mance
Protests 40 43 62 60 35
(Sustained &
Deni ed)
Pr ot est s 6 13 15 15 1
Sust ai ned
Sust ai nnent 15% 30% 24% 25% 2.8%
Rate (%
Conparison of GAO Statistics & Past Perfornmance
Statistics (Fiscal Years)
1997 1998 1999 2000 2001
Past
Per f or mance
Protests as a 8% 11% 18% 19. 6% 15. 4%
Per cent age of
Merit Protests
Past
Per f or mance
Protests as a 10% 21% 21% 23.8% 1.6%
Per cent age of
Sust ai ned
Prot ests

Table 3.1 Past Performnce Protests
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Figure 3.1, was originally developed by M. Wl kner
from an analysis of forty-one sustained past performance
protests from Fiscal Year 1998 through the first three
guarters of Fiscal Year 2000. [Ref. 34:p.38] It provides a
breakdown  of the sustained protests into different
categories and has been updated by this researcher to
reflect the sustained past performance protests in |ast
guarter of Fiscal Year 2000 and Fiscal Year 2001. There
were only three sustained past performance protests in the
last 15 nonths and only one of those occurred in Fiscal
Year 2001. However, there were 50 past performance
protests that were deened to have nerit by the Conptroller
General during that time period. Both the sustained and
denied protests will be exam ned for |lessons |earned wthin
the context of the categories in Figure 3.1.
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SUSTAINED PROTEST BREAKOUT

Source Selection Authority's Decision was not Reasonable

Awardee's Negative Information not Reasonably Considered

Prior Past Performance Ignored

Offeror Improperly Penalized for Exercising the Disputes
Clause

Past Performance not Similar in Scope, Magnitude, and
Complexity

ULDDD

Opportunity to Respond to Adverse Information not Provided

Source Evaluation: Inadequate Documentation

Unreasonable Source Evaluation

Evaluation not Consistent with Evaluation Criteria

0 2 4 6 8 10

12 14

Figure 3.1 Past Perfornmance Sustained Protests

The 50 past performance protests are categorized bel ow

based on the focus of their principle argunent:

unr easonabl e;

29 protested that the agency’' s source evaluation was

e 17 protested that the source selection evaluations

were not consistent with the evaluation criteria;

e Two argued inadequate opportunity to respond to

adverse information;

 One protested that there was inadequate docunentation

of the source eval uati on; and
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* One protested the inproper application of a FAR
cl ause.

The principal argunments of the protests nmake it possible to
separate the protests in terns of the reasonabl eness of the
source evaluation and argunments involving the evaluation
criteria but the two are inextricably linked in GAO s
exam nation process. When determ ning the reasonabl eness
of the source evaluation, GAO examnes the agency’s
evaluation to ensure that it is reasonable and consistent
wth the stated evaluation criteria and applicable statures
and regul ati ons.

D. CASE PRI NCI PLES

Representative protests wll be discussed from each

category to identify the case principles that apply. The

protest wll be identified and the protestor’s position
wil | be briefly reviewed. Next , the process the
Conptroller General used to review the case will be noted
and each ruling will be linked to the key case principle

that the Conptroller General relied wupon in either
sustaining or denying the protest.

1. Reasonabl eness of Sour ce Eval uati ons and
Consi stency with Eval uati on Factors

a. Matter of: Beneco Enterprises, 1Inc., B-
283512. 3, July 10, 2000

In this case the protestor’s (Beneco Enterprises,
Inc.) principal argunent was that the past perfornmance
eval uation of the awardee (Hammer LGC, Inc.) was inproperly
based on the experience of Hammer’s key personnel rather
than on Hanmer’'s performance under prior contracts. Al so
that the agency unreasonably eval uated the past performance

of Hammer’'s key personnel to be equal to the past
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performance of Beneco's corporate past performance, and
that the resulting source selection was unreasonable. The
Comptroll er Ceneral sustained the protest on the principle
t hat :

In reviewing a protest of an agency’s evaluation
of proposals, we examne the record to ensure
that the agency’s evaluation was reasonable and
consistent with the terns of the solicitation.
[ Ref. 15]

The agency stated that it considered Beneco and
Hanmer to be tied under the past perfornmance eval uation.
GAO concluded that the record of evaluation provided no
reasonable basis to support the agency’s finding.
Specifically, the agency considered Hamrmer to be a new
entity, apparently in order to justify evaluating past
per formance based on one of Hamrer’s key enployees. An RFP
provision stated that the past performance for an offeror
that is a “newly formed entity” “wi thout prior contracts”
can be based on past performance information for all key
personnel. Hanmmer did not claimto be a new entity w thout
prior contracts but instead listed many contracts that they
had been awarded for simlar projects. GAO determ ned that
the agency’'s consideration of Hammer’'s key personnel in
evaluating that firmis past performance, in lieu of that
entity’'s past performance on the contracts it had
conpleted, was not consistent with the RFP evaluation
schene. GAO also called the agency’s judgnent flawed when
it rated one person’s performance as a project nmanager
under one job order prinme contract as essentially
equivalent to all of Beneco' s perfornmance under that sane
contract and many ot her job order prine contracts.
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b. Matter  of: Green Valley Transportation,
I nc., B-285283, August 9, 2000

In this <case, the protestor’s (Geen Valley
Transportation, Inc.) principal argunment was that the
agency’s evaluation was faulty. In its coments, the firm
specifically argued that the agency inproperly failed to
consi der all the information available to it when
eval uati ng proposal s under past perfornmance actions. Geen
Valley argued that the evaluation team inproperly
di scounted its volune of shipnments in rating its proposal.
The protestor asserted that it had fewer negative
performance actions relative to its nunber of shipnents
than one offeror with a higher rating and fewer than
another offeror with the sane rating. After reviewing the
records, the Conptroller General ruled that it was
unreasonable for the agency to conpare the absolute nunber
of negative performance actions an offeror received,
Wi thout considering that nunber in the context of the
nunber of shipnents the offeror had nade over the rel evant
time period. The protest was sustained on the principle
t hat :

The evaluation of an offeror’s past performance
is a mtter wthin the discretion of the

contracting agency, and we wll not substitute
our j udgnent for reasonabl y based past
per f ormance ratings. However, we w Il question

such conclusions where they are not reasonably
based or are undocunented. [Ref. 22]

The GAO reviewed the pleadings, the evaluation
mat erials, the proposals, and the explanations provided by

the agency during a hearing, and concluded that the
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agency’s evaluation of the technical proposals with respect
to the two past performance sub-factors was unreasonabl e.
C. Matter of: Gay Personnel Services, Inc., B-
285002, June 26, 2000
In this case, the protestor’s (Gay Personnel

Services, Inc.) principal argunent was that the agency’s
past performance evaluation was unreasonabl e. The
protestor contended that it was unreasonably downgraded on
past performance based solely upon a negative conmrent nmade
by a Walter Reed Arny Medical Center (WRAMC) contract
adm ni strator concerning Gay's low fill rate, referring to
their ability to provide nursing staff when requested under
a prior contract. Gray asserted that there was nothing in
the current RFP that stated fill rates wunder prior
contracts would be evaluated and that the availability of
personnel in the region had caused the previous problens.
The Conptroller General denied the protest on the principle
t hat :

Agencies are required to evaluate proposals

consi st ent with the RFPs stated evaluation

criteria, including considerations reasonably and

logically enconpassed by the stated factors.
[ Ref. 21]

The GAO ruled that consideration of Gay’'s fill rate under
a prior contract was consistent with the RFP. The current
requirenent was for a contractor to provide qualified
health care professionals for routine work schedules, as
well as for additions to and surges in work requirenents as
required under delivery orders, and to provide conpetent
substitutes as needed. The RFP specifically stated that,
“the agency would consider an offeror’s ability to provide

gqual ity personnel and to maintain schedules as part of the
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past performance evaluation.” GAO concluded that
consideration of Gay's ability to provide nursing staff
when requested wunder a prior contract was enconpassed
within the RFP’ s eval uation schene.
d. Matter of: Birdwell Brothers Painting &
Ref i ni shi ng, B-285035, July 5, 2000
In this case, the protestor’s (Birdwell Brothers

Painting & Refinishing) principal argunment was that the
agency perfornmed an unreasonable evaluation of its past
per f ormance because the agency accepted the opinions of the
Government i nspectors. The protestor asserted that the
guality assurance evaluators (QAEs) did not have the
capacity to judge whether performance problens should be
attributed to a prine contractor or to a subcontractor.
Birdwel |l contended that the agency should have reviewed the
rel evant contract files, which contained information on
whether the prinme contractor or the subcontractor was
responsi bl e for defects. This argunent was not consi dered
because the agency had only sent past per f or mance
guestionnaires to the prine contractors identified by
Birdwell in its proposal. The Conptroller General denied
the protest on the two principles that:

An agency nmay base its evaluation of past

performance wupon its reasonable perception of

i nadequate  prior per f or mance, regardl ess  of

whether the <contractor disputes the agency’s
interpretation of the facts. [Ref. 16]

A protestor’s nere disagreenent with the agency’s
judgnent is not sufficient to establish that the
agency acted unreasonably. [Ref. 16]

Even though the prime contractor is responsible for

suppl i er managenent and for subcontract performance, the
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GAO concluded that the agency’s evaluation of “cust omer
satisfaction” was reasonable where it considered specific
exanples of the protestor’s past perfornance problens that
had been noted by Governnment inspectors, even though the
protester was only a subcontractor in those exanpl es.
e. Matter of: Syntech Corporation, B-285358,
August 21, 2000
I n this case, t he protestor’s (Synt ech

Corporation) principal argunment was that NASA's past
performance evaluation was unreasonable. The protestor
asserted that the agency arbitrarily excluded two of the
six references it had provided because they were deened
irrelevant to the procurenent. Syntech also conplained
about the nethodology the agency used to obtain past
performance information from its references and that the
approach inproperly penalized offerors with no experience
in some functional areas. The Conptroller General denied
the protest on the principle that:

Were a solicitation requires the evaluation of

of ferors’ past per f or mance, an agency has

discretion to determine the scope of t he

offerors’ performance histories to be considered,

provided all proposals are evaluated on the sane

basi s and consi st ent with the solicitation
requi renents. [Ref. 29]

The GAO concluded that, while the RFP requested a maximm
of 10 references relevant to the procurenent, it did not
specify the nunber of references that the agency would
contact for the purposes of the eval uation. O the six
ref erences Synt ech provi ded, t he agency reasonabl y
determ ned that two were for contracts or projects that had

little or no relevance to the current requirenent. To the
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extent that Symtech chall enged the questions, the GAO found
not hi ng unreasonabl e about NASA seeking infornmation about
the offeror’s perfornmance on other contracts relative to
t he seven functional areas covered by the requirenent.
f. Matter of: Menendez-Donnell & Associates
(MDA), B-286599, January 16, 2001
In this case, the protestor’s (MDA) principal

argurment was that is was inproper for the agency to reject
its proposal as wunacceptable wthout first seeking to
clarify its experience and past performance infornmation,
either by soliciting additional information fromit, or by
consulting the agency’s own records, which contained
information relating to its prior contracts. The protestor
al so asserted that, in the absence of past performance
information, it was inproper for the agency to rate its
proposal as unacceptabl e but should have assigned a neutral
rating instead. The Conptroller General denied the protest
on the principle that:

Since an agency’'s evaluation is dependent upon

the information furnished in a proposal, it is

the offeror’s burden to submt an adequately

witten proposal for the agency to evaluate,

especially where, as here, the offeror is

specifically on notice that the agency intends to

make award based on initial proposals wthout

di scussi ons. An agency reasonably may reject a

pr oposal for informational deficiencies that

prevent the agency from fully evaluating the
proposal . [Ref. 23]

The GAO disagreed with the protestor’s contention that the
agency was required to assign a neutral rating to its
proposal based on the absence of information relating to
its key subcontractors. Al though FAR 15.305(a)(2)(iv)

required an agency to assign a neutral rating where past
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performance information was not available, the protestor’s
proposal represented that its proposed subcontractors were
engaged in projects that could have illustrated their
per formance capability. The information was avail abl e but
MDA chose not to include the information in its proposal.
2. Adverse Information
a. Matter of: TLT Construction Corporation, B-
286226, Novenber 7, 2000

In this case, the protestor’s (TLT Construction
Corporation) principal argunment was against the agency’s
intention to rely on, anong other things, information
obtained from an electronic database to assess offeror’s
past performance. TLT believed this action was arbitrary
and capricious because it did not guarantee an opportunity
to respond to alleged negative past perfornmance information
in that database. The protester argued that the announced
approach would effectively preclude TLT from conpeting
under the RFP.

The past performance evaluation sources included all
Arny Corps of Engineers’ Construction Contractor Appraisa
Support System (CCASS) database factors relative to Tinely
Performance and/or communication with the points of contact
listed by the offeror. The RFP stated that the offeror
must have received an average satisfactory performance
rating on all CCASS data related to Tinely Performance with
no individual factor rated unsatisfactory. The Conptroller
Ceneral denied the protest on the principle that:

The record showed that TLT had had anple

opportunity to comment on its unsatisfactory

performance, the Contracting O ficer reasonably

coul d exercise her discretion in deciding not to
communi cate further with TLT regarding alleged
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negative past performance information in the
CCASS dat abase. G ven the perm ssive |anguage of
FAR 15.306(a)(2), the fact that TLT may wish to
r ebut or provide further corments on the
information in the database does not give rise to
a requirenment that the Contracting Oficer give
TLT an opportunity to do so. [Ref. 30]

After reviewmng the record, including the
protestor’s argunments, the agency’'s explanations and the
procedures established for evaluating a construction
contractor’s performance, the GAO found no basis to object
to the agency’'s approach under the RFP. The procedure
required that contractors to be notified when an agency was
preparing an unsatisfactory performance evaluation to
permt the contractors to submt witten comments on that
evaluation. GAO found that the procedure had been foll owed
and ruled in favor of the agency.

b. Matter of: NM5 Managenent, Inc., B-286335,
Novenber 24, 2000

In this case, the protestor’s (NVS Managenent,
Inc.) principal argunent was that the procurenent was
fl awed because the agency failed to provide it and its team
menber, MC Contracting, an opportunity to coment on the
adverse past performance information reported by the M
ref erence. The Conmptroller General denied the protest on

the principle that:

An agency has broad discretion to decide whether
to communicate wth a firm concerning its
performance history. [Ref. 26]

The GAO concluded that the agency reasonably exercised its
di scretion in deciding not to communicate with NVMS and MC

regardi ng the adverse past performance information reported
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by one of MZs contract references. GAO found no
i nconsi stency between the reference’s narratives and the
overall marginal rating assigned for MCs perfornance of
the particular contract. The fact that NMS and MC want ed
to respond to the coments made by the MC reference did not
give rise to a requirenent that the agency give these firns
an opportunity to do so.
3. | nadequat e Docunent ati on

In the matter of: Myers Investigative and
Security Services, Inc., B-287949.2, July 27, 2001, the
protestor’'s (Mers Investigative and Security Services,
Inc.) principal argunent was that GSA had solicited offers
based on price alone but made the award decision after a
consideration of both past performance and price. The
protestor also asserted that GSA had inproperly eval uated
the past performance of the awardee and Mers and had
failed to give Myers an opportunity to respond to adverse
past performance information. The Conptroller Genera
sust ai ned the protest on the principle that:
GSA' s decision not to defend against the protest,
t oget her with its statenent t hat adequat e
docunentation of the actual eval uation and
selection does not exist, as, 1in effect, a
concession that the evaluation and award deci sion
were not done properly. In the absence of an
evidence to show that the evaluation and award
deci sion were properly done, and in view of GSA s

decision not to defend itself against the
protest, we sustain the protest. [Ref. 25]

4. FAR Application

In the matter of: Finlen Conplex, Inc., B-288280,

Cct ober 10, 2001, the protestor’'s (Finlen Conplex, Inc.)

princi pal argument was that the agency violated FAR 12. 206,
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which provides that, “past performance should be an
i nportant elenent of every evaluation and contract award
for commercial itens” by assigning a five percent weight to

t he past performance eval uation factor.

The Arny argued that there was nothing inherently

i nproper in assigning a weight of five percent to a past
per formance factor. They contended that FAR Part 12.206
was not nmandatory, but discretionary; and that the
requirenents of the FAR were net by including past
performance as an evaluation factor. The Arny also
asserted that it was an inportant elenment because it could
be the determning factor in award in a close conpetition
The Conptroller General denied the protest on the principle
t hat :

The agency’s decision to assign a weight of 5

percent to a solicitation’s past performance

eval uation factor is not a violation of FAR Part

12.206 because the provision is discretionary,
not mandatory. [Ref. 19]

The GAO did comment that the Army’s approach to using past
performance was inconsistent wth the exhortation of the
FAR, and with the general enphasis on past performance in
all DoD procurenents. Al though the GAO s coments did
indicate they believed a five percent weighting was
i nadequate or wunder-weighted, they refused to sustain the
prot est because the provision was not nmandatory.

E. SUMVARY

In this chapter, the researcher reviewed the GAO
pr ot est process and provided a breakdown of past
performance protests that were decided from July 01, 2000
to Septenber 30, 2001. From the 50 past perfornmance
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prot est s, both sustained and denied, the researcher
identified 10 case principles that will be used to devel op
| essons | earned to assist Department of Defense acquisition
personnel to nore effectively incorporate PPl into the

contracting process.

The next chapter wll provide an overview of the
claime process and review those «clains where past
performance was an elenent of the claim The clains wll
be broken down into upheld and dism ssed categories and the

case principles identified.
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| V. PAST PERFORMANCE CLAI MS

A | NTRODUCTI ON

This chapter begins with a brief discussion of the
background of the United States Court of Federal d ains.
It then provides a brief overview of the clains process
within the Court of Federal Cains and reviews those clains
where past performance was an elenent of the claim from
February 1997 through Septenber 2001. The clains are then
broken down into categories based on their principal
argunment and the case principles are identified.

B. THE CLAI M5 PROCESS
1. Background and Juri sdiction

The Federal Courts |Inprovenent Act recreated the
United States Court of Federal Cainms pursuant to Article |
of the United States Constitution in OCctober 1982. The
Court consisted of sixteen judges nomnated by the
President and confirmed by the Senate for a termof fifteen
years. It retained all the original jurisdiction of the
Court of Clains that had operated for 140 years. Over the
past two decades, the Court has been given new equitable
jurisdiction in the area of bid protests, vacci ne
conpensation, civil |l|iberties, product Iliability and oil
spills. The Court was nanmed the United States C ains Court
from 1982 until its nane was changed as part of the Federal
Court Adm nistration Act of 1992.

The Court of Federal Cdains is authorized to hear
nmoney clainms founded wupon the Constitution, Feder al
statutes, executive regulations, or contracts, express or
inmplied-in-fact, with the United States. It has national
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jurisdiction and is now nade up of twenty-five active
j udges and senior judges who hear cases around the country
at locations that are npbst convenient to the litigants and

t he w t nesses.

On  Decenber 31, 1996, the Admnistrative Dispute
Resolution Act of 1996 granted the court jurisdiction over

both pre and post award protests.

The D spute Resolution Act renoved the Court’s
l[imted protest jurisdiction, a breach of the
inplied contract of fair consideration of bids or
proposals; and substituted in its place the
violation of statute or regul ati on protest
jurisdiction that had been in place at the United
States General Accounting Ofice (GAO since
passage of the Conpetition in Contracting Act of
1984. [Ref. 39]

It was within the public contracts jurisdiction that
the Court was given new equitable authority in late 1996.
Contract clainms now make up a significant portion of the
Court's workl oad. The Adm nistrative D spute Resolution
Act of 1996 included the follow ng provisions:

 Both the United States Court of Federal  ains
and the district Courts of the United States
shall have jurisdiction to render judgnents on an
action by an interested party objecting to a
solicitation by a Federal agency for bids or
proposals for a proposed contract or to a
proposed award or the award of a contract or any
alleged violation of statute or regulation in
connection wth a procurenent or a proposed
procurenent. Both the United States Court of
Federal Cainms and the district Courts of the
Uni ted St at es shal | have jurisdiction to
entertain such an action wthout regard to
whether suit is instituted before or after the
contract is awarded.
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 To afford relief in such an action, the Courts
may award any relief that the Court considers
pr oper, including declaratory and injunctive
relief except that any nonetary relief shall be
limted to bid preparation and proposal costs.

* In exercising jurisdiction under this subsection,
the Courts shall give due regard to the interests
of national defense and national security and the
need for expeditious resolution of the action.

2. Pr ocess

The clains process begins when a contractor files a
claim with the Contracting Oficer, who nust then take
action within 60 days. If the claimis less than $100, 000
the Contracting Oficer nust issue a decision within 60
days. If the claim exceeds $100,000, the Contracting
Oficer has 60 days to issue a decision or notify the
contractor of a reasonable tine within which a decision
will be issued. If the Contracting Oficer fails to issue
a decision within the 60 days, the contractor can consider
the inaction a denial of the claimand file an appeal wth
the Board of Contract appeals within 90 days or he may file
an appeal with the U S Court of Federal Cainms within 12
nont hs.

The rules of the Court of Federal Cains are based on
the Federal Rules of G vil Procedures. The cl ains process
is a civil action that begins when the conplaint or appeal
is filed with the Cerk of the Court of Federal d ains.
The claimis then delivered to the United States, through
delivery by the clerk, to the Attorney Ceneral. Once a
claimis filed with the Court, the U S. Attorney Generals
Ofice begins its representation of the Contracting Oficer

and his agency before the Court. The Contracting Oficer
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will then perform a supporting function by providing all
docunentation regarding the subject contract and claim to
t he assigned | egal counsel.

C. CLAI M5 BREAKOUT

From February 1, 1997 to Septenber 30, 2001 there were
816 decisions issued by the Court of Federal d ains. o
the 816 clains, a total of 243 were contract related
cl ai ns. Past performance was an elenent of the contract
claim in 23 or 9.5% of the contract cases. O the 23
clains that listed past performance as an elenent of the
claim the Court of dains upheld only two. The data
presented in Table 4.1 were developed by the researcher
from information obtained from the Court of Federal C ains
and a conprehensive review of the clains involving past
per f or mance.
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Court of Clains Statistics

(Cal endar Years)

1997 1998 1999 2000 2001
(Dec-
Sept)
Contract d ains 50 69 67 53 54
(Upheld &
Di sm ssed)
Contract d ains 10 13 13 10 7
Uphel d
Uphel d Rate (% 20% 18.8% | 19.4% | 18. 9% 13%
Past Perfornance Statistics
1997 1998 1999 2000 2001
Past
Per f or mance
Cl ai s (Uphel d 6 3 7 2 7
& Di sm ssed)
PPl C ai ns 0 0 2 0 0
Uphel d
Uphel d Rate (% 0 0 28. 5% 0 0

Conparison of Court Statistics & Past Performance
Statistics

1997

1998

1999

2000

2001

Past

Per f or mance
Clainms as a

Per cent age of
Contract C ai s

12%

4. 3%

10. 5%

3. 7%

13%

Past

Per f or mance
Clainms as a
Per cent age of
Uphel d C ai s

15%

Table 4.1 Past Performance Cd ai ns
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The 23 past performance clains are categorized bel ow

based on the focus of their principal argunent:

e 12 claimed that the agency s source evaluation was

unreasonabl e, arbitrary and caprici ous;

e Four clainmned that the source selection evaluations

were not consistent with the evaluation criteria;

* Four cl ai mred t he past per f or mance i nformation

eval uati on was i nproper or unlawful;

e Two argued |ack of neaningful discussions with regard
to past performance information; and

e One clained overly restrictive solicitation.

Wen determining the reasonableness of the source
eval uation, the Court of Federal Cains examned the
agency’s evaluation to ensure that it is reasonable and
consi st ent with the stated -evaluation «criteria and
appl i cabl e statutes and regul ati ons.

D. CASE PRI NCI PLES

Representative clains wll be discussed from each
category to identify the case principles that apply. The

claim will be identified and the claimant’s position wll
be briefly reviewed. Next, the process the Court of
Federal Clainms used to review the case will be noted and
each ruling will be linked to the key case principle that

the Court relied upon in either upholding or dismssing the

claim
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1. Reasonabl eness of Source Eval uation and Consi stency
wi th Eval uation Factors

a. Matter of: Unified Architecture & Engineering
Inc., 99-514C, February 25, 2000

In this case, t he plaintiff’s (Unified
Architecture & Engineering, Inc.) principal argunent was
that the defendant disregarded the relative inportance of
the evaluation factors identified in the solicitation under
the guise of a best value selection. The plaintiff argued
that the defendant’s award deci sion was based solely on the
experience and past perfornance factors rather than the
factors specified in the solicitation. Specifically, the
plaintiff alleged that NASA disregarded Unified s higher
m ssion suitability score and |ower evaluated probable
price, and relied only on the experience and past
performance factor.

The Court held that the admnistrative record
showed that the Source Selection Authority (SSA) had
considered all three evaluation factors detailed in the
solicitation. The solicitation required that t he
eval uation factors be treated approxinately equal but also
required the SSA to select the best value contractor. I n
the source selection decision, the SSA acknow edged t hat
Unified was rated higher than Glcrest (awardee) in the
m ssion suitability factor and that the proposals were
“essentially equal” with respect to the cost/price factor.
In the final evaluation factor, experience and past
performance, the SSA noted a clear distinction between
Glcrest’s and Unified s proposals, which was attributed to
Glcrest’s famliarity wth the dGenn Research Center
facilities and systens. The SSA concluded that the

53



strength of the Glcrest’s past performance and famliarity
with the facilities significantly |owered performance ri sk,
which justified its selection over Unified s small

numeri cal scoring advant age.

The Court found that the SSA provided adequate
rationale in his selection docunent to support his
determination that Unified s higher mssion suitability
score was nore than offset by Glcrest’s superior
experience and past performance rating. The administrative
record illustrated that the SSA did not arbitrarily
di scount Unified s higher mssion score as the plaintiff
contended, but that the SSA considered it along wth the
other two evaluation factors as required by the evaluation
scheme established in the solicitation. The Court
di sm ssed the claimon the principle that:

The determ nation of what constitutes an
advant age over other proposals and what features
would be beneficial to NASA was wthin the

discretion of the Source Selection Authority.
[ Ref . 31]

The Court concluded that the SSA's best value
deci sion was made in accordance with the evaluation schene
outlined in the proposal, grounded in reason, and was
conpletely wwthin the SSA" s discretion.

b. Matter of: Seattle Security Services, Inc.,
99-139C, January 28, 2000

In this case, the plaintiff’s (Seattle Security
Services, Inc.) principal argunment was that the defendant’s
failure to evaluate the past perfornmance of the i ncunbent
contractor was arbitrary and capricious. The plaintiff was

the incunbent contractor for the services being solicited,
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providing armed guard services for Federal office buildings
and courthouses in the states of Wshington and O egon.
The plaintiff argued that if the contracting officer had
eval uated the Washi ngton and Oregon contracts on a conbi ned
basis, instead of excluding the Oregon contract, it would
have received the highest past performance score anong the

offerors and thus, received the contract award.

The contracting officer stated that she did not
review the plaintiff’'s past performance on the O egon
contract because she was the contracting officer for that
contract and was concerned that it would appear prejudicial
if she evaluated the plaintiff on that contract.

Wiile reviewing the record, the Court conceded
that agency personnel are generally given great discretion
in determning what references to review in evaluating past
performance and that there is no requirenent that al
references listed in a proposal be checked. However, the
Court stated that the “exercise of this discretion
obviously nust be reasonable--and here it was not.”
[ Ref.30:p.9] The Court upheld the claim basing its ruling
on a previous GAO decision, on the principle that:

Sone information is sinply too close at hand to
require offerors to shoulder the inequities that
spring from an agency's failure to obtain and
consider the information. The contracting officer
may not disregard the past performance of an

incunbent on the very contract to be re-
solicited. [Ref. 27]

The Court ruled that the contracting officer had
ignored sone of the nost relevant past performance
information of the plaintiff by not considering the

performance of the incunbent at the very facilities covered
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by the new contract. The result was arbitrary and
capricious as to the incunbent since the solicitation
enphasi zed that “each offeror would be evaluated on his
performance under existing and prior contracts for simlar
products or services.” The Court also comrented that it
has been repeatedly held by the GAO that it is proper for
evaluators to use their personal know edge of an offeror’s
performance of a contract with an agency.

C. Matter of: MIler-Hol zwarth, Inc., 98-576C
January 6, 1999

In this case the plaintiff’s (Ml er-Hol zwarth,
Inc.) principal argunent was that +the ternms of the
solicitation rendered the apparent awardee, OPTEX Systens,
Inc., ineligible for the “superior” past perfornmance rating
that it was given. The plaintiff argued that OPTEX had not
yet produced a single production unit periscope in the
t hree-year evaluation period prior to the solicitation.
Therefore, the Arnmy could not mneaningfully evaluate its
production and manufacturing capability and should not have
consi dered OPTEX s past performance on the Abrans contract.
The plaintiff also argued that the Arnmy’s evaluation
ignored the significance of delays encountered by OPTEX
during the performance of the Abrans contract.

The Court noted that assessing sone aspects of
OPTEX s past performance would have been difficult if the
Arny had been restricted to only examning performance
prior to the issuance of the solicitation as argued by the
plaintiff. However, the Court went on to show that the
same docunments wupon which the plaintiff relied for its
argunment al so indicated that OPTEX deliveries were ahead of

schedule for the quarter followng the issuance of the
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solicitation. The Court dism ssed the claim based on the
principle that:

No provision in the solicitation precluded the

Army from considering OPTEX s performance after

the date the solicitation was issued. Contrary

to the plaintiff’s position, it woul d  be

unr easonabl e under the terns of the solicitation,

and no less unfair to each offeror, if the Arny

were to disregard neani ngful and pertinent

information that could only render a nore
i nformed and consi dered award deci sion. [Ref. 24]

The Court also noted that the plaintiff’s
assertion, that performance delays on the Abranms contract
shoul d have precluded OPTEX from receiving the highest past
performance rating, was not <considered in the correct
cont ext . The initial evaluation of OPTEX s performance on
the Abrams contract plainly stated that there were
Government caused delays due to the need to incorporate
Engi neeri ng Change Proposals. Not hing on the evaluation
forms indicated that OPTEX caused any of the del ays.

2. Past Performance Eval uati on was Unl awful or | nproper

a. Matter of: Forestry Surveys and Data (FSD), 98-

844C, August 12, 1999

In this case, the plaintiff’s (FSD) principal
argunment was that the past performance evaluation was
i nproper because the evaluators failed to consider its good
performance on four ot her contracts identified as
references in its offer. FSD argued that all the
referenced contracts should have been weighed equally in
the past perfornmance evaluation, and since it perfornmed
well on the other four contracts, it should have been rated

excel l ent for past perfornmance instead of poor.
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The Court dismissed the claim basing its ruling
on a previous GAO decision, on the principle that:
The past project experience evaluation factor
clearly put offerors on notice that the agency
intended to consider factors—such as the degree
of relevance and simlarity in the projects—that
woul d denponstrate the offeror’s understanding of

and ability to perform the current requirenent.
[ Ref . 20]

The Court held that the solicitation did not
require the Forest Service to weigh all prior contracts
equal |y when considering an offeror’s past perfornance. | t
al so noted that agency eval uation personnel are given great
di scretion in determning the scope of an evaluation factor
so it was wthin the agency's discretion to weigh one
contract nore heavily than others if it is nore relevant to
an offeror’s future performance on a solicited contract.
In the subject claim the prior contract considered by the
evaluators for the past performance evaluation was an
identical contract for the prior year. The Court ruled
that it was reasonable to assunme that the requirenents for
the prior contract closely paralleled the requirenments for
the protested contract and that FSD s performance on the
prior contract would be indicative of its potential quality
of work for the protested contract.

b. Matter of: Advanced Data Concepts, Inc., 98-
495C, April 14, 1999

In this case, the plaintiff’s (Advanced Data
Concepts, Inc.) principal argunent was that the Departnment
of Energy (DOE) unlawfully evaluated its past performance.
The plaintiff cited the three categories of past

performance information that could legally be eval uated by
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the agency. The first category was past perfornmance
eval uations generated after contract performance was
conpl et e. The second category was agency “interim
eval uations” for contracts not fully perforned and the
third category was “ad hoc” past performance information.
The ad hoc past performance information could be obtained
by affording offerors the opportunity to identify other
simlar contracts that the offeror had perforned, which
would allow the agency to verify the offeror’s past
performance on those contracts. The plaintiff conceded the
| ack of past performance evaluations as described in the
first category but clainmed that the DCE ignored several

interimand ad hoc eval uati ons.

On the issue of interim evaluations, the Court
ruled that the evaluations were not presented to the DCE as
part of the plaintiff’s bid and that the evaluations did
not conply with DOE s guidelines. The DCE required a
particular form that contained a specific rating scale for
interim eval uati ons. Therefore, DCE did not violate the
FAR requirenent to share interim evaluations, because none
exi st ed. As for the ad hoc past performance eval uations,
DCE sent requests for such reports to all three of the
plaintiff’s references. None of the references returned
the questionnaires so the category was given a neutral
rating as the solicitation mndated. The Court dism ssed
the claimon the principle that the solicitation stated:

If an offeror’s client is unwilling to provide
the Governnent requested information in support
of the CGovernnent’'s past performance eval uation,

that experience will be given a neutral rating.
[ Ref. 14]
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The Court also held that even if the plaintiff
had received a perfect score of “10” for past performance,
it would not have been selected for award based on the
overall scoring schene.

c. Matter of: Stratos Mbile Networks USA, LLC

99-402C, Septenber 29, 1999

In this case, the plaintiff's (Stratos Mbile
Net wor ks USA, LLC.) principal argunment was that it had been
denied the evaluative benefit of a superior past
performance record and rating in the source selection
process. The Technical Evaluation Board (TEB) found both
Stratos and the apparent awardee, COVBAT Corporation, had
denonstrated excellent past performance on substantially
simlar work. The TEB prepared a past perfornmance sunmary
chart t hat recorded the nunerical past per f or mance
eval uations and the simlarity-of-work ratings each offeror
had received and, based on that data, devel oped a conposite
score for each of the offerors. Both offerors were given a
conposite score of 4.9 on a 5.0 scale. Stratos argued that
the conposite scores were derived from a weighting formula
that had the effect of dimnishing the higher simlarity-
of-work ratings that it had received, thereby giving COVSAT
a boost in the past perfornmance eval uation. The rel evance
of the contractor’s work experience to the tasks required
by the subject procurenent was a critical aspect of the

past performance eval uati on.

The Court agreed with the plaintiff’s criticism
that the nethodology the Navy adopted to convert the
numeri cal ratings into a single conposite score had
resulted in a “downgrade” of its past performance rating

but the Court rejected the proposition that Stratos had
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identified an issue of decisive inmportance to the outcone
of the procurenent. It reached its conclusion because it
found that the higher numerical ratings Stratos clained to
have been denied the conpetitive advantage of, was nuch
less significant than the difference between the nunbers
woul d suggest. Stratos had received a rating of “5” on
simlarity-of-work while COVSAT had received a rating of
‘47, The Court dismssed the <claim based on the
declarations nmade by the chairman of the Technical
Eval uati on Boar d:

Stratos’ sole advantage in the evaluation of the

simlarity between its past performance and the

subj ect procurenent lay in the fact that it was

the contractor that performed the Navy's first

contract involving simlar servi ces. The

recognition of this difference through the

assignnment of different nunerical ratings was not

neant to say, contrary to the argument Stratos

rai ses, that Stratos’ past performance experience

was 20 percent nore relevant than COVBAT s. To

the contrary, both offerors evidenced significant

experience in providing the services; hence,

there was little difference in the excellent past
per formance of both conpetitors. [Ref. 28]

Based on the docunentation provided by the TEB
and the declarations nade by that board s chairman, the
Court rejected the contention that Stratos was denied the
eval uative benefit of a superior past performance record
and rating.

3. Fail ure to Conduct Meani ngful D scussions
In the matter of: Cubic Defense Systens, Inc.,
99- 144C, Decenber 3, 1999, the plaintiff's (Cubic Defense
Systens, Inc.) principal argunent was that the Air Force

had failed to identify two contracts that were considered
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in evaluating Cubic’'s past performance, which deprived it
of the opportunity to respond to weaknesses noted in those
contracts. The plaintiff contended that the om ssion
violated the Air Force’'s duty to conduct “neaningfu

di scussions” with offerors.

When debriefing Cubic, after award to another
contractor, the Ar Force’'s briefing slides listed two
additional contracts that had been wused in the risk
assessnment process that had not been provided to Cubic for
comment. However, the perfornmance probl ens associated with
the two contracts were identical to the problens found on
contracts that had been provided to Cubic for clarification
on the noted past performance risk issues. The Court
di sm ssed the claimon the principle that:

Although a protestor may not be provided the
opportunity to coment on every past performance
survey response, the identification of categories
in which past performance was deficient inparted
sufficient information to afford the offeror a

fair and reasonable opportunity to respond to the
problens identified. [Ref. 18]

The Court ruled that Cubic was placed on notice
of significant nmanagenent problens that rendered the
di scussi ons neani ngful .

4. Overly Restrictive Solicitation

In the matter of: Chas H Tonpkins Conpany 99-
122C, WMay 12, 1999, the plaintiff’'s (Tonpkins) principal
argunent was that the past performance evaluation, section
1.24 of the solicitation, was overly restrictive and
therefore a violation of the Conpetition in Contracting Act
(CCA. The plaintiff’s challenge was based on the first

sentence of section 1.24 of the solicitation:
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The apparent |ow bidder shall supply the Nane,
Poi nt of Contact, Address and Tel ephone Nunbers
for at least five (5) Government Agencies and/or
Private Omers from which it was contracted to
perform the sanme or simlar projects with respect
to scope, size, and dollar value within the | ast
three (3) years. [Ref. 17]

Tonpkins had filed a protest on the sane grounds
with the GCeneral Accounting Ofice (GAO prior to this
case. By decision dated March 5, 1999, the GAO di sm ssed
Tonpkins’ protest by ruling “that the |anguage in section
1. 24 expresses precatory guidance rather than establishing
a mandatory standard.” [Ref. 35:p.2] GAO held that the
only requirement in the clause, as expressed by the use of
the word shall, referred to the Iliteral subm ssion of
information and not to the scope of the past perfornmance.
They also noted that the clause nerely provided guidelines
for bidder information for use in the agency s assessnent

of past perfornmance.

The  Court of Feder al Clains found GAO s
interpretation of the first sentence of the provision in

section 1.24 to be unreasonable. The Court held that:

The | anguage of a contract (or solicitation) nust
be gi ven t he nmeani ng t hat a reasonabl y

intelligent person acquai nt ed W th t he
cont enpor aneous circunstances would reach. [Ref.
17]

The Court found that section 1.24 of the solicitation set
forth definitive responsibility criteria, which included
the submission of a listing that had to specify at |east
five contracts of simlar scope, size, and dollar value of
the present project within the last three years. The Court

ruled that the past perfornmance evaluation had been
63



overstated and was overly restrictive of conpetition and
that the plaintiff was entitled to a “declaration that the
solicitation unduly restricted conpetition in violation of
CICA.” The procurenment was cancel | ed.

E. SUMVARY

In this chapter, the researcher reviewed the Court of
Federal C ains’ clains process and provided a breakdown of
past performance clains that were decided from February
1997 through Septenber 2001. From the 23 past performance
cl ai s, both sustained and denied, the researcher
identified 9 case principles that will be used to devel op
| essons | earned to assist Departnment of Defense acquisition
personnel to nore effectively incorporate PPl into the
contracting process.

The next chapter will provide an analysis of comon
el enents between the Conptroller General’s decisions and
the rulings handed down by the Court of Federal d ains.
Next , the GAO s protest decisions and the Courts’
interpretations of the statutory requirements wll be
analyzed in ternms of current procurenment policies to
determine if acquisition professionals are allowed nore or
| ess discretion in making responsibility determ nations and
best value deci sions. This chapter wll also exam ne

circunstances likely to draw a protest or claim

64



V. ANALYSI S

A | NTRODUCTI ON

This chapter docunents a trend analysis of GAO protest
decisions and Court of Federal Cains decisions. It
exam nes comon elenments between the decisions from the
Conptroller General and the rulings handed down by the
Court of Federal Clains. Next, the GAO s protest decisions
and t he Court’s interpretations of t he statutory
requirenents are analyzed in terns of current procurenent
policies to determine if acquisition professionals are
allowed nore or less discretion in making responsibility
determ nations and best value decisions. This chapter also
exam nes circunstances |likely to draw a protest or claim
B. TREND ANALYSI S OF GAO DECI SI ONS AND COURT RULI NGS

GAO s Bid Protest Statistics (Fiscal Years)

1997 1998 1999 2000 2001

Merit Protests 501 406 347 306 226
(Sustained &

Deni ed)

Protests 61 63 74 63 61
Sust ai ned

Sustai nnent Rate | 12% 16% 21% 20. 6% 27%
(%

Past Perfornance

Pr ot est s

(Sustained & 40 43 62 60 35
Deni ed)

PPl Protests 6 13 15 15 1
Sust ai ned

Sustai nnent Rate | 15% 30% 24% 25% 2. 8%
(%

Table 5.1 Summary of GAO Protest Statistics
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Table 5.1 is a summary of the GAO s protest statistics
and past performance  protest statistics that wer e
identified during data collection in Chapter I1l. Analysis
of the data shows a nunber of trends devel oped after the
introduction of the requirenent to utilize past performance
in the DoD acquisition process. During the five-year
period between 1997 and 2001, the total nunber of nerit
protests declined each year, while the nunber of past
performance related protests increased each year from 1997
t hrough 2000.

The nunber of total sustained protests renained
relatively stable throughout the tineframe reported but the
nunber of sustained protests as a percentage of total
protests increased each year. The nunber of past
performance protests increased from 1997 through 1999,
| eveled off in 2000 and then decreased by alnbst half in
2001. Past performance protests as a percentage of nerit
protests increased from 8% in 1997 to alnost 20% in 2000
before decreasing to 15% in 2001. Past performance
protests as a percentage of sustained protests also
increased from 10% in 1997 to 23.8% in 2000 before dropping
off to less than 2% in 2001.

The dollar threshold requiring the collection and use
of past performance decreased from $1,000,000 in 1995 to
$100,000 in January 1999. As the use of a contractor’s
past perfornmance in the source selection process increased,
the nunber of GAO protests citing past performance as an
el enent of the protest increased. It should be expected
that as the use of past performance infornmation becane nore

preval ent in the source selection process, businesses would
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increasingly challenge its application until they could
fully understand its use. The data trend indicates that
there were growing pains as DoD acquisition personnel
| earned how to incorporate the collection and eval uati on of
PPl into the procurenent process. It also indicates that
busi nesses, after a significant nunber of challenges to the
GAO, gained a better understanding of the boundaries of PPI

in the procurenent process.

The researcher believes there are at l|east three
reasons that explain the dramatic drop in the nunber of
past performance protests in 2001. First, DoD acquisition
prof essionals have |earned how to effectively incorporate
past performance information into the source selection
process in a manner that is fair to all parties. It took
the acquisition community a few years to becone skilled at
using PPl and to digest the rulings from the GAO to
understand where mstakes had been nmade in the rating
process. The Ofice of Federal Procurenent Policy first
published the Best Practices for Collecting and Using

Current and Past Performance in My 2000. It is likely

this guide, as well as others, served procurenent
activities to better incorporate PPl wthout putting their
activities at risk to protests.

A second reason for the drop in past performance
protests can be a contractor’s unw llingness to invest the
time and noney into the protest process when, historically,
he only has about a one in four chance of being successful.
Wth such a low probability of success, contractors may
feel they cannot win and choose not to protest to avoid the

expense of protesting and gaining a bad reputation. In an
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era of decreased defense spending and the availability of
fewer contracts, it does not make good busi ness sense for a
conpany to tie up resources in the protest process wthout

a reasonabl e chance of success.

The third reason for the drop in past perfornmance
protests is the precedent set by earlier GAO decisions.
Wen PPl was first used in the source selection process,
there were very few cases to denonstrate how the GAO m ght
rule on specific fact patterns. As the nunber of protests
increased, the GAO decisions set precedents for future
rulings. Wth the bulk of past performance protests
chal | engi ng the reasonabl eness of the contracting officer’s
rating, the database of previous GAO decisions grew
qui ckly. Contractors now have the ability to conpare their
potential protests to nore than 200 GAO deci sions on past
per formance protests. It is likely the precedents set by
the earlier decisions at the GAO preclude contractors from
filing protests with simlar fact patterns.

Thus, the dramatic drop in past perfornmance protests
resulted from an inproved application of PPl by DoD
procurenent personnel, |ow sustainnent rates at the GAQ
and the precedents established by previous past perfornance
protests. This trend is likely to continue, resulting in

fewer past performance protests in the future.
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Court of Clainms Statistics (Cal endar Years)

1997 1998 1999 2000 2001

(Dec-
Sept)
Contract d ains 50 69 67 53 54
(Upheld &
Di sm ssed)
Contract d ains 10 13 13 10 7
Uphel d

Uphel d Rate (% 20% | 18.8% | 19.4% | 18. 9% 13%

Past Perfor mance
Clainms (Upheld &

D sm ssed) 6 3 7 2 7
PPl C ai ns 0 0 2 0 0
Uphel d

Uphel d Rate (% 0 0 28. 5% 0 0

Table 5.2 Summary of Clains Statistics

Table 5.2 is a summary of the Court of Federal d ains’
claims statistics and past performance claim statistics
that were identified during data collection in Chapter |V.
Anal ysis of the data shows that both the total nunber of
clainms heard by the court each year and the total nunber of
contract claims did not vary significantly from year to
year. Past performance clains as a percentage of contract
clains varied between 3.7% and 13% with no discernable
trend or pattern. The rate at which contract clains were
upheld remained stable at approximately 20% during the
period exam ned. There were only 23 past performance
clainms between 1997 and Septenber 2001, and only two of
those were upheld, so it is not possible to determine if a

useful trend exists.
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Wat is clear from the analysis 1is that fewer
contractors choose to bring suit in the Court of Federal
Clainms than choose to have it resolved by the GAQO Based
on percentages alone, contractors were nore likely to be
successful by appealing to the GAO instead of to the
Courts. The Court is not bound by the decisions of the
GAO, but based on the past performance cases analyzed by
the researcher, it was rare for the Court of Federal C ains
to rule in favor of a plaintiff who had been unsuccessful
at the GAO. Wiile analyzing past perfornmance protests, the
researcher found only one past performance claim where the
Court disagreed with a previous GAO ruling. Based solely
on the past performance protests identified in Chapter 1V,
it was nore common to see the Court base its rulings on the
very sane principles that the GAO had cited in its
deci si ons.

C. CASE PRI NCI PLES AND STATUTORY REQUI REMENTS

There are several case principles, identified in
Chapters 11l and IV of this research, that show common
el enents between decisions issued by the GAO and deci sions
handed down by the Court of Federal d ains. Two case
principles, that were often interlinked, in both GAO and
Court decisions included the broad discretion afforded to
DoD contracting officers in the performance of their duties
and the Agency’s responsibility to evaluate proposals in a
manner consi st ent with the factors stated in the
solicitation. Discretion, or the freedom to nmake a
decision, was the cornerstone of several of the case
principles from both the GAO and the Court of Federal
Cl ai . Wen determning the reasonableness of the

eval uation, both the GAO and the Courts analyzed the
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decision within the context of the evaluation factors
stated in the solicitation. This is an extrenely inportant
poi nt because 92% of the past performance protests brought
before the GAO challenged the agency’'s decision based on
either the reasonableness of the <contracting officer’s
evaluation or the consistency of the evaluation with the

evaluation criteria stated in the solicitation.

O the 23 clainms brought before the Court of Federa
Claims, 16, or 70% nade the sane challenge to the
reasonabl eness of the evaluation or the consistency of the
evaluation wth the evaluation criteria stated in the

solicitation.

Wen the protests and clains are conbined, 85%
chal l enged either the reasonabl eness of the evaluations or
the consistency of the evaluation with evaluation criteria
or both. This percentage highlights the inportance of the
GAO and Court decisions relating to these issues. Case
principles, from both the Courts and GAO, that cited
di scretion and/or solicitation criteria include:

e The evaluation of an offeror’s past performance
is a mtter wthin the discretion of the

contracting agency, and we wll not substitute
our j udgment for reasonabl y based past
performance ratings. However, we w | question

such conclusions where they are not reasonably
based or are undocunented. [Ref. 22]

» Agencies are required to evaluate proposals
consistent with the RFPs stated evaluation
criteria, including considerations reasonably and
logically enconpassed by the stated factors.
[ Ref. 21]
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An agency nmy base its evaluation of past
performance wupon its reasonable perception of
i nadequate  prior per f or mance, regardl ess  of
whether the <contractor disputes the agency’s
interpretation of the facts. [Ref. 16]

* In reviewing a protest of an agency’'s eval uation
of proposals, we examne the record to ensure
that the agency’s evaluation was reasonable and
consistent with the terns of the solicitation.
[ Ref . 15]

* Were a solicitation requires the evaluation of
of ferors’ past per f or mance, an agency has
di scretion to determine the scope of t he
of ferors’ performance histories to be considered,
provided all proposals are evaluated on the sane
basis and <consistent wth the solicitation
requi renents. [Ref. 29]

* The determ nati on of what constitutes an
advant age over other proposals and what features
would be beneficial to NASA was wthin the
di scretion of +the Source Selection Authority.
[ Ref . 31]

These case principles denonstrate that both the GAO
and the Court convey a significant anmount of freedom and
authority to DoD procurenment personnel to enable them to
perform their duties. Agencies are allowed to determ ne
the scope of the offeror’s performance histories they wll
consider, whether or not to comunicate wth a firm
concerning its performance history, what constitutes an
advantage over other proposals and what features are
consi dered beneficial to the agency.

Both the GAO and the Courts asserted in several of
their discussions that they wll not substitute their
judgnent for reasonably based past perfornmance ratings and
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that the protestor’s disagreenent wth the agency’s
judgnment is not sufficient to establish that the agency
acted unreasonably. The key for DoD procurenent personne
is to ensure all proposals are evaluated on the same basis
and that the evaluation is consistent with the solicitation

requirenents.

The third set of case principles that were comopn to
the GAO and the Courts dealt wth comunications between
the contracting officer and firns, or nore specifically, a
protestor’s opportunity to respond to problens identified
in its performance history. This is an inportant area
because industry has continued to express concerns about
being able to provide comments on, or to rebut, poor past
performance reports. Case principles, from both the Courts
and GAQ, that cited conmmunications incl ude:

e An agency has broad discretion to decide whether
to communicate wth a firm concerning its
performance history. [Ref. 26]

e The record showed that TLT had anple opportunity
to cooment on its unsatisfactory performance, the
Contracting Oficer reasonably could exercise her
di scretion in deciding not to communicate further
wth TLT r egar di ng al | eged negative past
performance information in the CCASS database.
G ven t he perm ssi ve | anguage of FAR
15.306(a)(2), the fact that TLT may wi sh to rebut
or provide further coments on the information in
t he database does not give rise to a requirenent
t hat the Contracting Oficer give TLT an
opportunity to do so. [Ref. 30]

e Although a protestor nmay not be provided the
opportunity to coment on every past performance
survey response, the identification of categories
in which past performance was deficient inparted
sufficient information to afford the offeror a
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fair and reasonabl e opportunity to respond to the
problens identified. [Ref. 18]

Once again, these rulings provide DoD procurenent personnel
with a trenendous anpunt of discretion in the area of
communi cations while executing their duties.

A fourth set of case principles that were conmmon to
both the GAO and the Court dealt with the responsibility of
the contractor to furnish an adequate proposal and to
understand how an agency intended to use that information
based on the solicitation. These case principles are
i nportant because they meke firnms responsible for the
information they furnish in their proposals. Case
principles, from both the Court and GAQ, that cited the
contractor’s responsibility to provide an adequate proposa
and to understand how that information would be used in the

past performance rating include:

e Since an agency’'s evaluation is dependent upon
the information furnished in a proposal, it is
the offeror’s burden to submt an adequately
witten proposal for the agency to evaluate,
especially where, as here, the offeror is
specifically on notice that the agency intends to
make award based on initial proposals wthout
di scussi ons. An agency reasonably may reject a
pr oposal for informational deficiencies that
prevent the agency from fully evaluating the
proposal . [Ref. 23]

 The past project experience evaluation factor
clearly put offerors on notice that the agency
intended to consider factors, such as the degree
of relevance and simlarity in the projects, that
woul d denonstrate the offeror’s understandi ng of
and ability to perform the current requirenent.
[ Ref. 20]
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e If an offeror’s client is unwilling to provide
the Governnent requested information in support
of the CGovernnent’s past performance eval uation
that experience will be given a neutral rating.
[ Ref. 14]

These case principles assist DoD procurenent personnel
by putting the burden to provide adequate information in
their proposals on the contractors. Procur enent personne
do not have the resources to spend their tine trying to
make a firms proposal acceptable so that it can be
consi dered for award. Nor do they have the time to search
out other areas of past performance information if an
offeror’s client IS unwilling to conplete a past
performance eval uation for the Governnent.

The | ast set of case principles that were discussed by
both the GAO and the Court in their decisions dealt wth
responsibility of the contracting officer to deterni ne what
information to consider during the eval uation. It is not
al ways clear what information a contracting officer should
consider during the evaluation of an offeror’s past
performance, but again the contracting officer is afforded
a significant anount of discretion when deciding. The one
exception can be taken fromthe first case principle |isted
bel ow. Based on one of only two clainms that were upheld
the <contracting officer 1is expected to consider an
i ncunbent’ s performance on a contract being re-solicited:

* Some information is sinply too close at hand to
require offerors to shoulder the inequities that
spring from an agency's failure to obtain and

consider the information. The contracting officer
may not disregard the past performance of an
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i ncunbent on the very contract to be re-
solicited. [Ref. 27]

* No provision in the solicitation precluded the
Army from considering OPTEX s performance after
the date the solicitation was issued. Contrary
to the plaintiff’s position, it woul d  be
unreasonabl e under the terns of the solicitation
and no less unfair to each offeror, if the Arny
were to disregard neani ngful and pertinent
information that could only render a nore
i nformed and consi dered award deci sion. [Ref. 24]

As outlined in the guiding principles of the FAR
these case principles reinforce the contracting officer’s
responsibility to make prudent business decisions during
the performance of their duti es. Par t of t hat
responsibility demands that contracting officers recognize
what information is pertinent and neaningful to the current
acqui sition and what is not.

To be determ ned responsible, a prospective contractor
nmust have a satisfactory performance record. [ Ref .
10: 9.104-1(c)] The determ nation of what constitutes a
satisfactory performance record can be highly subjective.
The case principles identified during this research, as
well as the high nunber of dismssed protests and clains,
indicate that DoD procurenent personnel are afforded a
tremendous amount of discretion when making responsibility

determ nations that relate to past perfornmance issues.

The same broad discretion is afforded to DoD
procurenent personnel in their determnation of what
constitutes a best value in negotiated procurenents.
Contracting officers are able to use past performance as

the discrimnating factor in best val ue procurenents. The
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determ nation of what constitutes an advantage over other
proposals and what features would be beneficial for an
agency are left to the agency s discretion. The case
principles identified in this research denonstrate the
freedom and authority that is provided to DoD procurenent
personnel in their best value determ nations. The DoD
acquisition workforce is enpowered by the GAO and Court
deci si ons.

D. Cl RCUMSTANCES LI KELY TO DRAW A PROTEST OR CLAI M

It is clear fromthe research that the nost |ikely way
for an award decision to draw a protest or claimis if the
source selection decision does not appear to be reasonabl e
or if the evaluation is not conducted in accordance wth
the evaluation factors described in the solicitation. To
this end, DoD procurenent professionals should strive to
docunent their thought processes in their source selection

decisions so they <can properly debrief unsuccessful

of ferors. The debrief should show how the decision was
made by conparing the offeror’s proposal to the
requirenents and evaluation factors outlined in the
solicitation. An offeror will be less likely to file a

protest if the contracting officer can denonstrate how the
source selection was nmade. Based upon the preceding
analysis, it appears that the GAO and the Courts wll not
substitute their judgnment for reasonable past performance
rati ngs and source sel ections.

E. SUMVARY

In this chapter, the researcher docunented a trend
analysis of GAO protest decisions and Court of Federal
Clainms decisions. The trend analysis indicated that the

77



nunber of past performance protests increased as the
requirenent to evaluate past performance infornmation was
enacted but then fell off sharply as both Governnent and
i ndustry professionals |earned how to incorporate it into
the source selection process. It then exam ned conmon
el enents between the decisions fromthe Conptroller GCeneral
and the rulings handed down by the Court of Federal C ains.
Those conmon el enents highlighted the broad discretion that
is given to procurenent professionals in the performance of
their duties. Next, it was determned that the GAO s
protest decisions and the Court’'s interpretations of the
statutory requi renents al | oned DoD pr ocur enent
professionals a significant anmount of discretion in making
responsibility determ nations and best value decisions.
The chapter also examined circunstances likely to draw a
protest or claim

The next chapt er wil | provi de concl usi ons,
recomendations and answers to the primary and secondary
research questions. It wll also include suggested areas
of further research.
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VI . CONCLUSI ONS AND RECOMVENDATI ONS

A | NTRODUCTI ON

This chapter presents the researcher’s conclusions and
makes recommendat i ons for usi ng past per f or mance
information in the source selection process. It then
provides a summary of the research presented in this thesis
by reviewing the primary and the secondary research
guesti ons. Each question is restated, and then the
answer(s) that were developed during the research are
present ed. The chapter concludes with the researcher’s
recomended areas for further study and anal ysis.

B. CONCLUSI ONS

DoD acquisition personnel are afforded a trenendous
anount of discretion in the wuse of past performance
information in the procurement process. Based on the
anal ysis docunented in Chapter V of this research it is
clear that past performance information can be effectively
incorporated into the source selection process. DoD
acquisition personnel are able to nmke responsibility
determnations as well as best value determnations to
ensure their agency gets the nost benefit possible fromthe

avai |l abl e of fers.

As shoul d have been expected, there were a significant
nunber of grow ng pains between 1997 and 2000 while both
the DoD acquisition conmunity and industry |earned how to
incorporate and eval uate past performance information into
the acquisition process. As procurenent professionals
began using past performance information to conply wth
procurenent regulations, contractors began challenging its
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use at the GAO and, to a lesser extent, in the Court of
Federal d ai ns. The nunber of protests increased for the
first few years, as did the percentage of upheld protests.
This research suggests that procuring agencies |earned
quickly from early GAO decisions and Court rulings to
better eval uate and i ncor porate past per f or mance

information into the source selection process.

During the sanme time period, the Ofice of the Under
Secretary of Defense For Acquisition Reform released A

Gui de to Col |l ecti on and Use of Past Per f or mance

| nf or mat i on. The guide is designed to provide additiona

guidance for both the collection and wuse of past
performance information. Agenci es began to incorporate
best practices and l|essons Jlearned to nmke their
eval uations and source selections |less susceptible to
protests and clains. The data analysis suggests
procurenent professionals have been very successful in
| ear ni ng how to effectively use past per f or mance
information in the acquisition process. The case
principles show that contracting officers can use past
performance information to effectively discrimnate between
offeror’s proposals and that those sane subjective
determ nations can withstand challenges at the GAO and in
the Court of Federal d ains.

There are three reasons that explain the dramatic drop
in the nunber of protests in 2001. First, DoD acquisition
prof essionals have |earned how to effectively incorporate
past performance information into the source selection
process in a manner that is fair to all parties. It took

the acquisition community a few years to becone skilled at
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using PPl and to digest the rulings from the GAO to
understand where mstakes had been nmade in the rating
process. The Ofice of Federal Procurenment Policy first

published the Best Practices for Collecting and Using

Current and Past Performance in My 2000. It is likely

this guide, as well as others, served procurenent
activities to better incorporate PPl wthout putting their

activities at risk to protests.

The second is that contractors are less wlling to
invest the tinme and noney into the protest process when,
historically, they only have about a 1 in 4 chance of being
successful . Wth such a low probability of success,
contractors may feel they cannot win and choose not to
protest to avoid gaining a bad reputation. In an era of
decreased defense spending and the availability of fewer
contracts, it does not meke good business sense for a
conpany to tie up resources in the protest process wthout
a reasonabl e chance of success.

The third reason for the drop in past perfornance
protests is the precedent set by earlier GAO decisions.
When PPl was first used in the source selection process,
there were very few cases to denonstrate how the GAO m ght
rule in a particular situation. As the nunber of protests
increased, the GAO decisions set precedents for future
rulings. Wth the bulk of past performance protests
chal I engi ng the reasonabl eness of the contracting officer’s
rating, the database of previous GAO decisions grew
qui ckly. Contractors now have the ability to conpare their
potential protests to nore than 200 GAO deci sions on past

per formance protests. It is likely, the precedents set by
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the earlier decisions at the GAO preclude contractors from

filing protests with simlar fact patterns.

Thus, the dramatic drop in past perfornance protests
resulted from the inproved collection and application of
PPl by DoD procurenent personnel, |ow sustainnment rates at
the GAQ, and the precedents set by previous past
performance protests. This trend is likely to continue
resulting in fewer past performance protests in the future.
C. RECOMVENDATI ONS

DoD procurenent personnel should be aware of the
circunstances that are likely to draw a claimor protest so
they can effectively incorporate PPl into procurenents
w thout putting the agency at risk for a protest. When
unsuccessful offerors are debriefed it is vital that
contracting officers provide a well-reasoned expl anation of
how the past performance evaluation was conducted. The

nost recent update to the Guide to Collection and Use of

Past Performance Information was published in My 2001.

DoD procurenent personnel should be provided training on
the contents of the guide so they can nore effectively use
past performance information. Using the techniques
outlined in the guide, DoD acquisition personnel can avoid

the perception of being unreasonable or arbitrary and

capri ci ous. Based on the analysis of the case principles
in Chapters |1l and 1V, DoD procurenent personnel shoul d:
« Use all means practicabl e, draft solicitations,

| ndustry Days and pre-award conferences, to ensure
offerors wunderstand how they wll be evaluated for
awar d.
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« Make certain the source selection evaluation criteria
are detailed in the solicitation to ensure prospective
of ferors understand how they will be eval uated.

e Make <certain the source selection evaluation 1is
conducted in accordance with the evaluation criteria

stated in the solicitation.

« Make certain the source selection evaluation process
is well docunmented to assist in the debriefing process
and to prove reasonableness if challenged at the GAO
or in the Courts.

e Provide contractors the opportunity to respond to
adverse past performance evaluations if they have not
al ready had the opportunity to do so.

* Ensure debriefings to unsuccessful offerors give full

coverage of how PPl was eval uat ed.

* Ensure the weight given to PPl as an evaluation factor
is sufficient to ensure it is neaningfully considered
during source sel ection.

D. ANSVERS TO RESEARCH QUESTI ONS

The primary research question of this thesis dealt
with the question of, “Wat are the key case principles and
trends involving past performance issues brought before the
Court of Federal Cains and the General Accounting Ofice
(GAO), and how might this information be used to inprove

t he Departnent of Defense’s Acquisition Process?”

The case principles analyzed in Chapter V denonstrate
that both the GAO and the Court convey a significant anount
of authority to DoD procurenent personnel to enable themto
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perform their duties. The case principles are listed in
Appendi x “A’. The overriding theme of the case principles,
taken from 50 GAO protests and 23 Court clainms, was the
broad discretion afforded to both the agency and
contracting officer in the acquisition process. Wth past
performance information, agencies decide what, when, where,
and how they intend to evaluate. They al so deci de whether
or not to comrunicate with firnms concerning the data and
perhaps nost inportantly they decide what constitutes an
advantage over other proposals and what features are

consi dered beneficial to the agency.

This information can be used to inprove the Departnent
of Defense’ s acquisition process because it reinforces the
guiding principles of the FAR Acqui sition professionals
should nake prudent business decisions and the GAO s
decisions give them the discretion to do just that. Thi s
research also shows that they can avoid protests by
ensuring offerors understand how they will be eval uated and
the thought process used by the contracting officer during
the eval uation of their proposal.

The first secondary question raised the question of
“What is the background and history of using past
performance in DoD procurenent ?”

The research presented in Chapter Il of this thesis
has shown that the use of past performance information
started as an idea in the 1980s to mmc what was conmon-
place in the comrercial sector. It then took the form of
policy with the release of OFPP Policy Letter 92-5 and
subsequently becanme regulation as part of the Federal
Acquisition Streamining Act of 1994. The dollar threshold
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requi renent for the application of PPl went from $1, 000, 000
in 1995 to all contracts above $100, 000 in 1999.

The second secondary research question asked, *“Wat
are the current net hods  of usi ng past per f or mance

i nformation in DoD procurenent?”

In Chapter Il, it was shown how the May 2001, A Cuide

to Collection and Use of Past Perfornmance |nformation, was

being utilized by DoD procuring agencies. The guide is

designed for use by the both the acquisition workforce in

the Departnent of Defense and industry. It details best
practices for the wuse of past performance information
during t he peri ods of source sel ecti on, ongoi ng
performance, and collection of information. It also

provides ten inportant tips for working wth past
performance information. It also provides answers to
common questions, key definitions, and references, and
offers exanples of how to obtain, weigh and rate past
per f or mance dat a.

The third secondary question posed the question, *“Have
the interpretations of the statutory requirenents by the
Comptroll er CGeneral and the Court of Federal dains allowed
acquisition professionals nore or |ess discretion in making

responsibility determ nations and best val ue deci si ons?”

The analysis presented in Chapter V denonstrated that
the GAO s protest decisions and the Court’s interpretations
of the statutory requirenments allowed DoD procurenent
prof essionals a significant anmount of discretion in making
responsibility determ nations and best value decisions.
The case principles identified during this research, as

well as the high nunber of dismssed protests and clains,
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indicate that DoD procurenent personnel are afforded a
tremendous ampunt of discretion when making responsibility

determ nations that relate to past perfornmance issues.

The same broad discretion is afforded to DoD
procurenent personnel in their determnation of what
constitutes a best value in negotiated procurenents.
Contracting officers are able to use past performance as
the discrimnating factor in best val ue procurenents. The
determ nation of what constitutes an advantage over other
proposals and what features would be beneficial for an
agency are left to the agency s discretion. The case
principles identified in this research denonstrate the
freedom and authority that is provided to DoD procurenent
personnel in their best value determ nations. The DoD
acquisition workforce is enpowered by the GAO and court
deci si ons.

The fourth secondary research question asked, “Under
what circunstances is an offeror likely to file suit over
the use of past performance information in the Court of
Federal O ai ns?”

The analysis in Chapter V showed that award deci sions
were nost likely to draw a protest or claimif the source
sel ection decision did not appear to be reasonable or if
the evaluation was not conducted in accordance with the
eval uation factors described in the solicitation. Wen the
protests and clains were conbined, 85% chall enged either
t he reasonabl eness of the past performance evaluation or
the consistency of the evaluation with evaluation criteria
or bot h.
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DoD acquisition professionals can nmtigate the risk of
a protest or claimin a nunber of ways. First, they should
use all neans practicable to ensure offerors understand how
they will be evaluated for award. This can be done wth
draft solicitations, Industry Days for question and answer
sessions and pre-award conferences. Second, contracting
officers should make certain the source selection
evaluation criteria are detailed in the solicitation to
ensure prospective offerors understand what wll be
eval uat ed. Finally, procurenent professionals should
ensure the source selection evaluation is conducted in
accordance wth the wevaluation criteria stated in the

solicitation.

The fifth and final secondary research question
asked “What changes are needed to mtigate the risk of past
performance information clains and protests?”

The analysis in Chapter V indicates that DoD
acquisition professionals have |earned the |essons of how
to be successful at the GAO and in the Court. The focus
now should be to prevent ever having to go to the GAO or
the Court for a decision or ruling. Better solicitations,
use of pre-award conferences, and nore transparency in the
eval uation process mght prevent offerors from ever feeling
that they have been treated unfairly. Contracting officers
shoul d nake certain the source selection evaluation process
is well docunented to assist in the debriefing process and
to prove reasonableness if challenged at the GAO or in the
Court. The thought processes that were used during the
past performance rating and the source selection process

are key to providing an adequate debriefing to unsuccessful
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of ferors. The docunentation is also the key to convincing

the GAO or the Court that the decision was reasonabl e.

Contracting O ficers should provide contractors wth
the opportunity to respond to adverse past performance
evaluations if they have not already had the opportunity to
do so. The GAO has given contracting officers broad
discretion in this area but it is in the procuring
agenci es’ best i nt erest to allow contractors t he
opportunity to comment on adverse performance eval uations

to prevent the appearance of bias.

Contracting officers should develop debriefing skills
so they can better articulate the reasoning they used to
determ ne the best value for their agencies. Proper file
docunentation wll ensure debriefings to unsuccessfu
offerors are as detailed as possible and should give ful
coverage of how PPl was evaluated. Oferors mght disagree
with the contracting officers decision but they would be
less likely to challenge it in court if they could at |east
under stand how t he deci si on was nade.

Procurenent personnel should ensure the weight given
to PPl as an evaluation factor is sufficient to ensure it
is nmeaningfully considered during source selection. The
FAR gives contracting officers broad discretion when
assigning weights to past performance information and ot her
eval uation factors. The application of this discretion in
FAR may | eave contractors confused about whether an agency
has assigned appropriate weight to PPl as the GAO case,
Finlen Conplex, 1Inc., B-288280, has shown. Contracting
Oficers should strive to nake PPl a neani ngful evaluation

factor.
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E

SUGGESTED AREAS FOR FURTHER RESEARCH

Conduct followon analysis of protests brought
before the GAO Conptroller General for fiscal
years 2002 and beyond, to determine if the
dramatic drop in past performance protests in
2001 was indicative of better application by
procurenent personnel or if the year represented
a statistical outlier. New case principles could
be identified t hat coul d nodi fy current
interpretations of FAR requirenents.

Conduct an analysis of past performance issues
that have been settled wthin the Court of
Federal Clainms’ Alternative Disputes Resolution
(ADR) pilot program that commenced in April 2001.
The nunber of past perfornmance issues settled by
the ADR process mght explain the drop in the
nunber of past performance protests at the GAO
and in the courts.

Conduct an analysis of how industry is dealing
with the Departnment of Defense’'s use of past
per formance i nformation. Do they feel they are
being treated fairly by the Governnent and has it
been an effective notivator of performnce as
Government literature suggests?

Conduct an analysis of what it costs conmerci al
firms to protest the award of a contract. As the
dollar threshold requiring the use of PPl has
decreased from $1, 000, 000 to $100, 000, have small
busi nesses been able to invest the resources
necessary to pursue a protest? Does the resource
requi renent keep potential protestors from filing
what m ght be successful protest or clainf
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APPENDI X A. PAST PERFORVMANCE PROTESTS

CASES W TH SUSTAI NED PAST PEFORMANCE PROTESTS

Pr ot est or

Beneco Enterprises, Inc.
Green Vall ey Transportation,
Myers I nvestigative Services,

| nc.
| nc.

B- Nunber

B- 283512 Jul .

Dat e
10, 2000

B- 285283 Aug. 9, 2000

B- 287949 Jul .

27, 2001

CASES W TH DENI ED PAST PEFORVANCE PROTESTS

Pr ot est or

Si -Nor, Inc.

Oregon Iron Wrks, Inc.

J. AL Jones Managenent, |nc.
Gray Personnel Services, Inc.
Birdwel | Brothers Painting
OGstrom Pai nting Inc.,

Airwork Limted Corporation
Parmatic Filter Corporation
Synt ech Corporation

DGR Associ ates, Inc.

DUCOM | nc.

Nort h Aneri can Aerodynam cs, Inc.
Lynwood Machi ne & Engi neering

I nstrunent Control Services, Inc.

SDS | nt ernati onal

Neeser Construction, Inc.

Nort heast MEP Services, |nc.

Day & Zi mrer man Pant ex Cor por at on

Wackenhut Services, Inc.
SWR, Inc.
Nat i onal Systens Managenent Corp

TLT Construction Corporation
Sterling Services, Inc.
NVS Managenent, | nc.
Her nandez Engi neeri ng,
World Travel Service
J. A Jones/Bell Joint Venture
OSlI Col I ection Services, Inc.
Menedez- Donnel | Associ at es

Bl uff Srings Paper Conpany
Thomas Brand Si di ng Conpany
Myers I nvestigative Services,

| nc.

| nc.
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B- Nunmber

B- 282064
B- 284088
B- 284909
B- 285002
B- 285035
B- 285244
B- 285247
B- 285288
B- 285358
B- 285428
B- 285485
B- 285651
B- 285696
B- 285776
B- 285822
B- 285903
B- 285963
B- 286016
B- 286037
B- 286044
B- 286112
B- 286226
B- 286326
B- 286335
B- 286336
B- 284155
B- 286458
B- 286597
B- 286599
B- 286797
B- 286914
B- 286971

May

Jun.
Jul .
Jun.
Jul .
Jul .
Aug.
Aug.
Aug.
Aug.
Aug.
Sep.
Sep.
Sep.
Sep.
Cct .
Jan.
Nov.
Nov.
Nov.
Nov.
Nov.
Dec.
Nov.
Jan.
Mar .
Dec.
Jun.
Jan.
Aug.
Mar .
Apr .

25,

Dat e

1999
15, 2000
31, 2000
26, 2000
5, 2000
18, 2000
8, 2000
14, 2000
21, 2000
25, 2000
23, 2000
15, 2000
18, 2000
6, 2000
29, 2000
25, 2000
5, 2001
9, 2000
14, 2000
1, 2000
16, 2000
7, 2000
11, 2000
24, 2000
2, 2001
26, 2001
27, 2000
12, 2001
16, 2001
13, 2001
12, 2001
2, 2001



Pr ot est or

Bol and Wel |l Systens, Inc.

FC Construction Conpany, |nc.
C. Lawrence Construction Conpany
MCR Engi neeri ng Conpany, |nc.
Ur ban- Meri di an Joint Venture
Strategi c Resources, Inc.

WR Systens, Ltd.

Beacon Auto Parts

CWS, LLC

Maytag Aircraft Corporation
Fi sherman’ s Boat Shop, |Inc.
Lynwood Machi ne & Engi neeri ng
@l f Goup, Inc.

Medi cal I nformation Services
Daly Associ ates
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B- Number

B- 287030
B- 287059
B- 287066
B- 287164
B- 287168
B- 287398
B- 287477
B- 287483
B- 287521
B- 287589
B- 287592
B- 287652
B- 287697
B- 287824
B- 287908

Mar .

Apr .
Mar .

Apr .

May

Jun.
Jun.
Jun.
Jul .
Jul .
Jul .
Aug.
Jul .
Jul .
Aug.

Dat e

7, 2001

10, 2001
30, 2001
26, 2001

7, 2001

18, 2001
29, 2001
13, 2001
2, 2001
5, 2001
11, 2001
2, 2001
24, 2001
10, 2001
2, 2001



APPENDI X B. PAST PERFORVANCE CLAI MS

CASES W TH SUSTAI NED PAST PERFORVANCE CLAI M5

Pr ot est or C- Nunber
Chas. H. Tonpki ns Conpany 99-122C My
Seattle Security Services, Inc. 99-139C Dec.

CASES W TH DENI ED PAST PERFORVANCE CLAI MS

Pr ot est or C- Nunber
Cubi ¢ Applications, Inc. 97-29C Feb.
Cl NCOM Systens, Inc. 97-72C Apr .
Day & Zi nmmerman Services, |nc. 97-90C Jul .
Del bert Weel er Construction, Inc. 97-586C Cct.
WD Shi ps Deck Works, Inc. 97-308C  Dec.
Wackenhut International, Inc. 97-680C  Jan.
M Il er-Hal zwarth, Inc. 98-576C  Jan.
Advanced Data Concepts, Inc. 98-495C  Apr.
Marine Hydraulics International 99-107C  Apr.
Forestry Surveys & Data 98-844C  Aug.
Stratos Mbile Networks USA, LLC. 99-402C  Sep.
Cubi ¢ Defense Systens, Inc. 99- 144C  Dec.
The Cube Corporation 99-914C  Feb.
Unified Architecture, Inc. 99-514C  Feb.
CCL Service Corporation 00-361C Cxct.
Bi ospherics, Inc. 00-429C Cxct.
Ryder Move Managenent, |nc. 00-599C Jan.
SDS I nternati onal 00-610C  Feb.
QAO Cor poration 01-245C My
JWK I nternational Corporation 01-26C May
Sout hgul f, Inc. 00-352C  Jun.
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Dat e

12, 1999

9, 1999

Dat e

25, 1997
11, 1997
14, 1997
3, 1997
1, 1997
13, 1998
6, 1999
14, 1999
27, 1999
12, 1999
29, 1999
3, 1999
22, 2000
25, 2000
6, 2000
17, 2000
3, 2001
21, 2001

5, 2001
10, 2001

20, 2001
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APPENDI X C. COMPTROLLER GENERAL' S PRI NCI PLES

1. REASONABLENESS OF SOURCE EVALUATI ONS AND CONSI STENCY
W TH EVALUATI ON FACTORS

e In reviewing a protest of an agency’s
evaluation of proposals, we examne the
record to ensure t hat t he agency’s
eval uation was reasonable and consistent
with the terns of the solicitation. Matter
of: Beneco Enterprises, Inc., B-283512. 3,
July 10, 2000

e The eval uati on of an offeror’s past

per f or mance is a mat t er Wi t hin t he
di scretion of the contracting agency, and we
will not substitute our j udgment for
reasonably based past perfornmance ratings.
However, we w Il question such conclusions
where they are not reasonably based or are
undocunent ed. Mat t er of : G een Valley
Transportation, Inc., B-285283, August 9,
2000

» Agencies are required to evaluate proposals
consistent with the RFPs stated evaluation

criteria, i ncl udi ng consi derati ons
reasonably and logically enconpassed by the
stated factors. Matter of: Gay Personnel

Services, Inc., B-285002, June 26, 2000

 An agency my base its evaluation of past
performance upon its reasonable perception
of inadequate prior performance, regardless
of whether the <contractor disputes the
agency’s interpretation of t he facts.
Matter of: Birdwell Brothers Painting &
Refi ni shi ng, B-285035, July 5, 2000

e A protestor’s nere disagreenent wth the
agency’s judgnment is not sufficient to
establish t hat t he agency act ed
unreasonably. [Ref. 21:p.5]
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Were a solicitation requires the eval uation
of offerors’ past performance, an agency has
discretion to determne the scope of the

of ferors’ per f or mance histories to be
consi der ed, provided all proposals are
eval uated on the sanme basis and consistent
with the solicitation requirenents. Matt er

of: Synmtech Corporation, B-285358, August
21, 2000

Since an agency’'s evaluation is dependent
upon t he i nformation furni shed in a
proposal, it is the offeror’s burden to
submt an adequately witten proposal for
the agency to evaluate, especially where, as
here, the offeror is specifically on notice
that the agency intends to make award based
on initial proposals wthout discussions.
An agency reasonably nmay reject a proposal
for informational deficiencies that prevent
the agency from fully evaluating the
pr oposal . Matter of: Menendez-Donnell &
Associ ates (MDA), B-286599, January 16, 2001

2. ADVERSE | NFORVATI ON

The record showed that TLT had had anple
opportunity to coment on its unsatisfactory
per f or mance, t he Contracting Oficer
reasonably could exercise her discretion in
deciding not to communicate further with TLT
regarding alleged negative past perfornmance
information in the CCASS database. G ven
the perm ssive |anguage of FAR 15.306(a)(2),
the fact that TLT may wsh to rebut or
provide further comments on the information
in the database does not give rise to a
requirenent that the Contracting Oficer
give TLT an opportunity to do so. Mat t er
of: TLT Construction Corporation, B-286226,

November 7, 2000
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An agency has broad discretion to decide
whet her to communi cat e W th a firm
concerning its perfornmance history. Mat t er
of : NVMS Managenent, Inc., B-286335, Novenber
24, 2000

3. | NADEQUATE DOCUMENTATI ON

GSA's decision not to defend against the
protest, together wth its statenment that
adequat e docunent at i on of t he act ua
eval uati on and sel ection does not exist, as,
in effect, a concession that the eval uation
and award decision were not done properly.
In the absence of an evidence to show that
the wevaluation and award decision were
properly done, and in view of GSA s decision
not to defend itself against the protest, we
sustain the protest. Matter of: Mers
| nvestigative and Security Services, Inc.,
B-287949. 2, July 27,2001

4. FAR APPLI CATI ON

The agency’s decision to assign a weight of
5 per cent to a solicitation’s past
performance evaluation factor is not a
violation of FAR Part 12.206 because the
provision is discretionary, not mandatory.
Matter of: Finlen Conplex, Inc., B-288280,
COct ober 10, 2001
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APPENDI X D. COURT OF FEDERAL CLAI MS PRI NClI PLES

1. REASONABLENESS OF SOURCE EVALUATI ON AND CONSI STENCY
W TH EVALUATI ON FACTORS

e The determnation of what <constitutes an
advantage over other proposals and what
features would be beneficial to NASA was
wi t hin t he di scretion of t he Sour ce
Selection Authority. Matter of: Unified
Architecture & Engineering, Inc., 99-514C,
February 25, 2000

e Sone information is sinply too close at hand
to require of ferors to shoul der t he
inequities that spring from an agency’'s
failure to obtain and consi der t he
information. The contracting officer may not
disregard the past performance  of an
i ncunbent on the very contract to be re-
solicited. Matter of: Seattle Security
Services, Inc., 99-139C, January 28, 2000

* No provision in the solicitation precluded
t he Ar nry from consi dering OPTEX s
performance after the date the solicitation
was i ssued. Contrary to the plaintiff's
position, it would be unreasonabl e under the
terns of the solicitation, and no Iless
unfair to each offeror, if the Arny were to
di sregard nmeani ngf ul and perti nent
information that could only render a nore
informed and considered award decision.
Matter of: M1l er-Hol zwarth, Inc., 98-576C,
January 6, 1999

2. PAST PERFORVANCE EVALUATI ON WAS UNLAWFUL OR | MPROPER

» The past pr oj ect experi ence evaluation
factor clearly put offerors on notice that
t he agency intended to consider factors—such
as the degree of relevance and simlarity in
the projects—+that would denonstrate the
offeror’s wunderstanding of and ability to
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perform the current requirenent. Matter of:
Forestry Surveys and Data (FSD), 98-844C,
August 12, 1999

If an offeror’s «client is wunwilling to
provi de the Government requested information
in support of t he Government’ s past
performance evaluation, that experience wll
be given a neutral rating. Matter of:

Advanced Data Concepts, Inc., 98-495C Apri
14, 1999

Stratos’ sole advantage in the eval uation of
the simlarity between its past performance
and the subject procurement lay in the fact
that it was the contractor that perforned
the Navy's first contract involving simlar
servi ces. The recogni tion of this
di fference t hr ough t he assi gnnment of
different nunerical ratings was not neant to
say, contrary to the argunent Stratos
raises, t hat Stratos’ past per f or mance
experience was 20 percent nore rel evant than
COVBAT' s. To the contrary, both offerors
evi denced signi ficant experi ence in
providing the services; hence, there was
little difference in the excellent past
per formance of both conpetitors. Matter of:

Stratos ©Mbile Networks USA, LLC., 99-402C
Sept enber 29, 1999

3. FAI LURE TO CONDUCT MEANI NGFUL DI SCUSSI ONS

Al though a protestor nmay not be provided the
opportunity to coment on every past

per f or mance survey response, t he
identification of categories in which past
per f or mance was defi ci ent i mparted

sufficient information to afford the offeror
a fair and reasonable opportunity to respond
to the problens identified. Matter of:
Cubi c Def ense Syst ens, I nc., 99- 144C,
Decenber 3, 1999
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4. OVERLY RESTRI CTl VE SOLI Cl TATI ON

The | anguage of a contract (or solicitation)
must be given the nmeaning that a reasonably
intelligent person acquainted wth the
cont enpor aneous circunstances would reach.
Matter of: Chas H. Tonpkins Conpany, 99-

122C, May 12, 1999
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